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SRl T (Strengths ), FAANEE  (Weaknesses), ATIEE  (Opportunities) T TATAEE
(Threats) T &7 (SWOT Analysis) T ARG G | T8 AESAME @RE HATAATS
A FATFHT TG AT GO T AFHGLH F&T T4 qRI9 T SAThael Saeeh
AT el U AUET U B | q9Y, TG ATl AThd @ijE YemEHHT GHET T
FARD! AN TEGd T STHBT Wbl G |

Public Expenditure and Financial Accountability (PEFA) T HeAqgq T TEH A=qd

PEFA (Public Expenditure and Financial Accountability) Wollel &aai{ee @9 T fa=id
FATRSRAHT AeaST T Ul AR HHad & | a1 GOmeher F a0 TR
e o Faedma_ (ppv) BT THEHIRAT T RGOS Hedgd T | T8
TWHY T T T G YOTCAh] HAEATEATS AU T HHAAR J&7 9= g T
YURH! FeaWdT REIRE 375 | PEFA T3 T TBRAD! AMS (o1 saaedr
IR YAFHT ART AN FSIRT TGH ITIRT §7 |

JITCTHT BTel TR pEFA GeATgeT AIEGl i STa€dT (pL24) TS GHEHT T |
qr WRE ol AT ARAST A (dimensions) AT ATHIRT HUT ATESMH @A

JUITRAIehT HRIEFIE Hedlsd e g |

Summary table of scores:

Indicator/Dimension I Assessment of performance Score
Pl-24. Procurement (M2) C
24.1. Procurement Procuring agencies maintain contract records in individual files, D
monitoring which include information on what was procured, the value of

the procurement, and who was awarded the contract. The only
procurement database is maintained by the PPMO in e-GP, which
is incomplete.

24.2. Procurement A reliable database for procurement is currently unavailable, D>
methods which limits the ability to accurately determine the degree of
performance for this dimension.

24.3. Public access Government units representing most procurement activities B
to procurement ensure that complete and accurate information for at least four
information key procurement information elements is made available to the

public on time.
24.4. Procurement The procurement complaints system meets five of the six B
complaints prescribed criteria. Since a 1 percent deposit of the bid value is
management necessary to make a complaint, the criterion of not charging fees

that prohibit access by concerned parties is considered unmet.

Fig: PUBLIC EXPENDITURE AND FINANCIAL ACCOUNTABILITY ASSESSMENT's indicator for

Procurement in Nepal
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WW (Strength, Weakness, Opportunities, Threat (SWOT) Analysis)
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HAAJLEE (Opportunities):
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Life Cycle Costing in Nepal’s Public Procurement:
Assessing Progress, Gaps, and the Road Ahead

o1

Ramchandra Dangal* Ashish Dangal”

Abstract

Procurement based on the principle of value is gaining momentum and acceptance
worldwide. The increasing demand for value-based public procurement, sustainability,
and long-term asset performance for projects in developing economies has brought a
gradual shift in attention towards the Life Cycle Cost (LCC) approach as an alternative
to conventional lowest price procurement methods. Life cycle cost incorporates initial
capital expenditures, operating expenditures and end of life costs while evaluating the
tender bids. In Nepal, while LCC is recognized conceptually, its practical application
especially in the procurement of goods remains limited. In the Nepalese context, there
is a provision for submitting alternative bids within a bidding document. However,
lacking the standard reference manual to prepare the qualification criteria as well
as evaluation methods for alternative bids, the practice of alternative bidding has
not effectively materialized. Even though there are some provisions for value-based
procurement in Public Procurement Act (PPA 2063), Public Procurement Regulation
(PPR 2064) and Standard Bidding Documents (SBDs), the practice in real ground
is found nominal due to absence of long-term vision in policy making, lacking clear
templates for bid evaluation, lack of staff trained in LCC approach, systemic resistance
from lawmakers and suppliers and a plethora of other reasons. This article examines
the current legal provisions, standard bidding documents, and institutional practices
to evaluate the practice of LCC based procurement in Nepal. It identifies systemic
gaps, challenges, and opportunities for integrating life cycle cost approaches into the
national government procurement process.

1. Introduction

Public procurement is a key instrument for delivering government services,
infrastructure, and goods efficiently through effective purchase of goods and services.

« Joint Secretary, Public Procurement Monitoring Office
«  M.Sc. Infrastructure Planning, University of Stuttgart
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In Nepal, procurement accounts for a large chunk of the national development budget,
signifying its role in shaping public service delivery outcomes. Traditionally, the
evaluation of bids, especially for goods, has heavily relied on the lowest evaluated price
criterion. However, this method has often failed to ensure long-term value, especially
in high-value, technically complex, or service-dependent procurement. Today, Nepal
is facing challenges in sustainable and economic procurement of goods and services;
the main reason being the sole focus during procurement bid evaluation on initial
financial valuation only while ignoring the long-term economic performance and cost
criteria.

Life Cycle Costing is a procurement evaluation technique that goes beyond initial
acquisition costs and incorporates the total cost of ownership (TCO), including
maintenance, operation, downtime, energy or fuel, licensing fees, insurance, residual
value and disposal incorporating the whole life span of the item of procurement.
Consideration of economic criteria in procurement of goods e.g. energy consumption,
functional guarantee, future operating costs, projected operation and maintenance
cost during the life of the equipment ensures that the procured goods deliver their
utility in the most cost-effective manner over their lifetime. This approach aligns with
sustainable procurement and value-for-money principles.

The relevance of LCC is growing globally, but its adoption in Nepal remains slow
and inconsistent. Due to absence of long-term vision in policy making, lacking clear
templates for bid evaluation, lack of staff trained in LCC approach, systemic resistance
from lawmakers and suppliers and other reasons, adoption and consistent practice of
LCC in procurement is seen to be challenging in the Nepalese context.

This article explores the present practice of LCC based procurement in Nepal,
focusing on existing procurement laws, standard bidding documents, and institutional
practices. It further offers a road map for embedding LCC systematically into the
public procurement framework.

2. Basic Concept of Life Cycle Costing
2.1 Definition

"Life cycle costing is a technique to establish the total cost of ownership of an asset
by assessing all significant costs over its life cycle" (International Organization for
Standardization [ISO], 2008). "Life-cycle costing allows public buyers to consider not
only the initial purchase price but also costs related to use, maintenance, and disposal,
supporting sustainability and value for money in procurement decisions" (Organization
for Economic Co-operation and Development [OECD], 2021).
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Life Cycle Costing refers to the process of identifying and evaluating all significant
costs of a product or system over its entire lifespan from acquisition through use,
maintenance, and disposal. The cost of the mandatory spare parts as well as major
replacement components are also accounted for over the complete lifetime of the
product or system.

2.2 Key Components

The following are the major cost components which must be compulsorily incorporated
during the preparation of documents for setting evaluation criteria and procuring the
goods so that it reflects the full essence of value-based procurement.

1. Initial Costs — Purchase price, transportation, installation, customization
2. Operating Costs — Energy, fuel, utilities, licensing, staffing, insurance

3. Maintenance and Repair Costs — Scheduled servicing, spare parts, repairs
4. Downtime Costs — Productivity loss due to failure or repair
5

Disposal/End-of-life Costs — Disposal, Decommissioning or recycling, residual
value

2.3 Advantages

There are many advantages of value-based procurement in the value for money
principle. Procurement through this method utilizes scarce public resources in the most
effective way not just during upfront purchase but over the lifetime of the product or
system. The procured goods will serve their purpose efficiently and in a cost effective
manner. Value based public procurement ensures and promotes sustainability and
innovation in public administration. The following are the major advantages of the
value-based procurement over conventional lowest bid procurement approach.

®  Promotes long-term fiscal efficiency

®  Encourages sustainability and energy efficiency
®  Reduces operational disruptions

®  Encourages innovation among suppliers

3. Existing Provision of Public Procurement System in Nepal
3.1 Legislative Framework

The public procurement system in Nepal is governed by the Public Procurement
Act, 2063 (2007), and the Public Procurement Regulations, 2064 (2007), supported
by standard bidding documents and directives issued by the Public Procurement
Monitoring Office (PPMO) (Government of Nepal, 2007a, 2007b).
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The procurement laws mainly emphasize competitiveness, fairness, honesty,
accountability and reliability. However, economic advantage is mostly interpreted
as lowest evaluated upfront price, with limited legal articulation of LCC or value-
based evaluation. The provision of alternative bids, life time of goods, spare parts
functioning period, major replacement components, projected operation and
maintenance period, performance and productivity of equipment are partially covered
in the present procurement laws and relevant documents. However, the application of
these progressive concepts in procurement in the Nepalese context have been limited
due to reasons discussed in the subsequent sections.

4. Life Cycle Costing Provision in the Existing Legal Framework
4.1 Public Procurement Act, 2063

While the PPA aims for cost-effectiveness and value for money, it does not explicitly
mandate or define LCC. As per the provision of PPA, procurement planning, methods
and procedure consider the quality as well as cost stream which supports LCC. The
major focus points are:

® Section 27: Acceptance of Bid and Procurement Contract: (1) The Public
Entity shall select for acceptance only the lowest evaluated substantially

responsive bid in accordance with Section 25. (Government of Nepal,
2007a)

Here, the focus is on the lowest evaluated “substantially responsive bid” which attempts
to ensure quality as well as value for money. However, strict points for enforcement
are found lacking.

4.2 Public Procurement Regulations, 2064

While examining the PPR on the aspect of value-based procurement, the PPR provides
slightly more operational guidance:

®  Rule 25 and 42: In these rules, there are some provisions of adopting
value for money principles of evaluation but the rules fail to provide clear
methodology for incorporating LCC components in the procurement
process. Regulations also incorporate the ‘cost of operation, maintenance’
for goods but do not provide calculation templates or enforce consistent
use. (Government of Nepal, 2007b)

Both PPA and PPR provide discretionary space for using LCC but no mandatory
directions or standards are available to foster and promote value-based procurement.
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5. Examination of Standard Bidding Documents (SBDs)
5.1 SBDs for Procurement of Goods

The SBDs offers the following relevant clauses:

®  [Instructions to Bidders (ITB):

o Evaluation Criteria - purchase price including other elements such as
warranty, operation, maintenance, performance and spare parts etc.

®  Bid Data Sheet (BDS):

o Leave the decision to procuring entities - whether to include LCC type
costs parameters in the evaluation or not.
®  Technical Specifications and Evaluation Forms:
o Offer flexibility but no mandatory structure for life cycle cost
breakdowns.

5.2 Issues Observed
®  Most procuring entities fill optional parameters as not applicable.

®  No standard formula for Net Present Value (NPV) or guidance for discount
rate is available.

®  Officials in the Evaluation Committee often lack expertise to appropriately
assess Operation and Maintenance (O&M) costs, warranty costs, spare
parts costs, performance evaluation etc.

6. Existing Practice: Empirical Observations
6.1 ICT Equipment Procurement

In several ICT (Information Communication Technology) procurement (e.g. servers,
networking hardware, computers, laptops, software applications, telecommunication
systems, multimedia tools) low-cost bids have been awarded despite lacking warranties
or spare parts support. Short term savings, due to low bid awards, led to high life time
cost as well as long term operational system failures.

6.2 Medical Equipment Procurement

Hospitals suffer from the problem of frequent breakdowns of X-ray and dialysis
machines due to low bid methods of procurement ignoring vendor reputation, Annual
Maintenance Cost (AMC), or downtime penalties etc. So, it is better to use the LCC
approach of procurement evaluation in such types of critical goods procurement.
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6.3 Energy Equipment (Solar Systems)

In contrast, some donor funded solar projects have applied the LCC method effectively,
factoring battery replacement, inverter life, and warranty service, resulting in more
reliable systems.

7. Institutional and Operational Challenges
7.1 Lack of Awareness

A major barrier to the effective implementation of Life Cycle Costing (LCC) in
Nepal’s public procurement system is the limited awareness and understanding
among procurement officers, technical evaluators, and decision-makers. While the
Public Procurement Act (PPA) and Public Procurement Regulations (PPR) emphasize
principles like value for money and sustainability, in practice, many officials still
default to the lowest upfront cost as the primary criterion for evaluation.

This lack of awareness stems from several factors: absence of formal training modules
on LCC in existing procurement courses, limited exposure to international best
practices, and insufficient discourse on total cost ownership in the policy and academic
arenas. Consequently, the potential benefits of LCC—such as reduced operating costs,
better asset management, and environmental sustainability—are often overlooked.
Without a clear understanding of how LCC works, procurement officials may avoid
using it out of fear of non-compliance, complexity, or audit risk.

7.2 Absence of Guidelines

Nepal currently lacks an official, standardized methodology for implementing Life
Cycle Costing in public procurement. Neither the Public Procurement Monitoring
Office (PPMO) nor the Ministry of Finance has issued comprehensive manuals or
directives that outline when and how LCC should be applied. As a result, procurement
entities operate without a consistent framework, leading to arbitrary or inconsistent
application of LCC principles.

The absence of structured guidelines creates confusion regarding critical aspects such
as which procurement categories warrant LCC evaluation, how to compute future costs,
and what parameters to use for calculating present value. Without uniform templates or
formulae, individual procurement officers are left to develop their own methodologies—
if they attempt LCC at all—which can compromise fairness, transparency, and
comparability. The lack of official direction also weakens the confidence of auditors
and other oversight bodies when reviewing LCC based decisions.
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7.3 Data Constraints

Accurate and reliable data is the backbone of any effective life cycle cost analysis.
However, in the Nepalese context, procurement entities often face significant challenges
in accessing or validating the necessary information. Data on equipment lifespan,
routine and major maintenance costs, energy or fuel consumption, depreciation,
spare parts availability, and disposal costs is frequently unavailable, incomplete, or
unverified.

These constraints are particularly acute in local-level procurement and for newer
technologies such as solar systems or electric vehicles, where historical cost records are
scarce. In cases where vendors are the sole source of data, there is a risk of intentional
misrepresentation or optimistic projections that skew the evaluation. Additionally, there
is limited local bench marking or sector-specific databases to aid in cross-verification,
making it difficult for procurement officials to independently validate the life cycle
assumptions submitted by suppliers.

7.4 Auditor Reluctance

The public procurement system in Nepal is heavily influenced by compliance-oriented
audits. Deviations from the lowest-price selection criteria—regardless of long-term
value—are often flagged by auditors unless every step is meticulously documented and
justified. This has created a risk-averse culture within procurement institutions, where
officials fear post-procurement scrutiny more than they value innovation or efficiency.

In the absence of formal legal backing or PPMO endorsed guidelines for LCC, auditors
may question any procurement decision that results in the selection of a higher-priced
bid, even if it offers better long-term value. This discourages procurement professionals
from adopting LCC approaches and reinforces a short-term, price-centric mindset. A
more informed and enabling audit framework is essential to shift the system towards
life cycle thinking.

7.5 Supplier Pushback

Another operational challenge in implementing LCC is resistance from suppliers,
many of whom are either unfamiliar with or unwilling to support life cycle-based
evaluations. Some vendors lack the technical expertise to provide credible estimates
for long-term costs such as maintenance, fuel use, or part replacements. Others may
deliberately withhold detailed cost breakdowns or manipulate figures to make their
bids appear more competitive under LCC criteria.

This resistance can be especially pronounced among local suppliers who operate in a
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highly price-sensitive market and lack exposure to total cost of ownership concepts.
Without clear incentives or regulatory requirements, suppliers have little motivation
to invest in LCC compliance, training, or transparency. Effective supplier engagement
and capacity building are thus critical to successful implementation.

8. International Practice
8.1 European Union

The European Union (EU) is one of the global leaders in institutionalizing Life Cycle
Costing within public procurement frameworks (European Commission, 2016).
Several EU procurement directives mandate the use of LCC, particularly in the context
of energy-related products, vehicles, and infrastructure projects. EU member states
are encouraged to consider environmental externalities—such as greenhouse gas
emissions, energy efficiency, and end-of-life disposal—in procurement decisions.

To operationalize these directives, the EU has developed online tools and standardized
formulas that allow procuring agencies to input cost parameters and obtain life cycle
evaluations. For example, the EU Green Public Procurement Toolkit includes tools
and LCC calculators to support implementation (European Commission, 2021).
It offers detailed LCC calculators for lighting, heating systems, and transportation.
This systematic support makes it easier for procurement officials to incorporate LCC
and justify their choices during audits. Nepal could draw valuable lessons from the
EU’s structured approach, particularly in adopting sector-specific tools and building
institutional consensus.

8.2 World Bank and Asian Development Bank (ADB)

The World Bank Group and ADB have been influential in promoting the use of Life
Cycle Costing in large-scale, donor-funded projects across various countries, including
Nepal. Both the World Bank and Asian Development Bank (ADB) advocate for
LCC-based evaluation in procurement, especially in donor-funded infrastructure and
technology projects (World Bank, 2016; ADB, 2018). A general trend of inclination
towards the LCC approach is seen among progressive agencies while considering
complex procurement where operational and maintenance costs significantly impact
total value.

In Nepal, donor-supported projects in the energy, transportation, and health sectors have
already employed LCC based evaluation to some extent. For instance, infrastructure
procurement funded by ADB often assess future maintenance liabilities, while World
Bank-funded education or health programs consider long-term utility costs when
procuring ICT or medical equipment. However, these practices remain confined to
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donor projects and have not been fully integrated into government-funded procurement.
Expanding LCC from donor models to domestic systems is a logical next step.

8.3 India

India offers a regional example of a progressively evolving LCC approach within
public procurement. The country’s General Financial Rules (GFR) and procurement
manuals from various ministries recommend the use of LCC, especially for capital-
intensive sectors like defense, infrastructure, and IT (Government of India, 2017).

Notably, India’s Government e-Marketplace (GeM) platform—a centralized digital
procurement system—enables LCC scoring in certain product categories (GeM, 2023).
GeM facilitates structured price evaluations that include total cost of ownership over
the expected life span of the goods. This automated capability improves transparency
and reduces manual calculation errors. Nepal, which is also investing in its electronic
Government Procurement (e-GP) system, can explore similar technological upgrades
to facilitate LCC implementation at scale.

9. Recommendations for Mainstreaming LCC in Nepal
9.1 Legal Reform

To institutionalize Life Cycle Costing in Nepal’s public procurement system, legal
provisions need to be clear, enforceable, and aligned with best practices. This begins
with amending the Public Procurement Act (PPA) and Public Procurement Regulations
(PPR) to explicitly recognize LCC as a valid evaluation method for specific categories
of procurement.

Such amendments should define the scope of LCC—identifying goods or services
for which it is mandatory (e.g., high-value machinery, IT systems, energy-intensive
assets)—and require its inclusion in the Standard Bidding Documents (SBDs). Legal
reform will provide the necessary legitimacy for procurement officials to deviate from
lowest-price evaluations when justified by life cycle analysis, and will also protect
them from undue audit scrutiny.

9.2 Standardized Templates and Guidelines

In parallel with legal reform, the PPMO and Ministry of Finance should develop
and disseminate detailed LCC templates and user-friendly guidelines. These should
include:

e Standard cost categories (e.g., acquisition, operation, maintenance, disposal)

e Commonly used formulas for Net Present Value (NPV) and Discounted Cash
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Flow (DCF)

e Sample assumptions for useful life, energy consumption, or spare parts
frequency

e A recommended discount rate based on government financial norms
e Inclusion of environmental and social costs where applicable

e Such tools will help standardize the application of LCC across sectors and
levels of government, while also building confidence among auditors and
stakeholders.

9.3 Capacity Building

Capacity building is central to mainstreaming LCC. Training programs should target
procurement professionals at federal, provincial, and local levels, with tailored content
based on their roles and procurement volumes. Key areas of focus should include:

®  LCC concepts and benefits

® Methods of calculating long-term costs
®  [nterpreting vendor-submitted LCC data
®  Using LCC templates and tools

The PPMO should embed LCC modules into its regular training curriculum, possibly in
collaboration with national training institutes. Additionally, exposure visits, webinars
with international experts, and cross-learning from donor-funded LCC projects can be
valuable.

9.4 Pilot Projects and Case Studies

Before full-scale adoption, it is practical to initiate pilot projects in select categories
where LCC is most relevant and feasible. Examples include:

®  Procurement of electric vehicles for government fleets
®  Solar power systems for schools or health posts

®  High-end medical or laboratory equipment for hospitals

These pilot procurements can serve as real-world tests of LCC methodologies, helping
refine templates and assumptions. Documenting these experiences in the form of case
studies will provide credible, context-specific evidence to support wide scale adoption.

9.5 Electronic Government Procurement (e-GP) System Integration

To successfully implement Life Cycle Costing (LCC) in public procurement, Nepal’s
electronic Government Procurement (e-GP) platform must evolve beyond price-only
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evaluation capabilities. Currently, the system is primarily geared toward capturing bid
prices, bid security, and procedural compliance, with limited scope for complex cost
evaluations that LCC requires.

Upgrading the e-GP system should involve the following enhancements:

®  Multi-Cost Component Input: The system should be reconfigured to
allow bidders to submit detailed breakdowns of life cycle cost elements—
such as maintenance schedules, fuel/energy consumption, spare part costs,
and estimated disposal fees—within structured fields. This ensures uniform
data entry and facilitates comparison.

® Automated LCC Evaluation Module: A built-in module should be
developed to apply standardized LCC formulas (e.g., Net Present Value
or Total Cost of Ownership) across bids. Such automation will reduce the
likelihood of human error, increase transparency, and promote consistency
across different procuring entities.

®  Audit-Friendly Reporting and Traceability: Every LCC-based
procurement should generate a transparent audit trail within the system.
Evaluation sheets, cost breakdowns, formulas used, and rationales
for bid selection must be archived and easily retrievable. This feature
would reassure both procurement officials and auditors about procedural
compliance and facilitate post-award monitoring.

e-GP upgrades should be done in consultation with stakeholders, including the
National Information Technology Center (NITC), procurement officers, and vendors.
Pilot-testing these features in selected agencies (e.g., Department of Health Services,
Nepal Electricity Authority) would allow for gradual scale-up based on feedback and
refinements.

9.6 Market Engagement

A key enabler of LCC implementation is the active participation and preparedness of
the supplier market. Currently, many vendors in Nepal are unaccustomed to providing
detailed cost forecasts or justifying the long-term economic and environmental benefits
of their products. Therefore, targeted supplier engagement is essential.

Recommended market engagement strategies include:

®  Orientation and Awareness Sessions: Procurement authorities, possibly
in collaboration with chambers of commerce and sectoral associations,
should organize regular workshops to educate suppliers on LCC principles,
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data requirements, and compliance expectations. Topics may include
how to estimate and present operational costs, warranties, and life cycle
performance indicators.

®  Total Cost of Ownership (TCO) Requirements in Bidding: Standard
Bidding Documents should require vendors to submit Total Cost of
Ownership (TCO) information as part of their technical proposals. This
submission could include templates or checklists that help suppliers
disclose information systematically—such as energy efficiency ratings,
maintenance frequency, or service networks.

®  Technical Assistance and Help desks: Smaller or local vendors may need
additional support to comply with LCC requirements. Establishing regional
help desks or online support centers through PPMO or line ministries could
assist in interpretation, data generation, and proper documentation.

Market engagement not only improves bid quality but also promotes innovation and
competitiveness, as vendors are incentivized to improve product longevity, energy
efficiency, and service delivery. Over time, this shift in market behavior will align
supply capabilities with the government’s long-term procurement goals.

10. Conclusion

Nepal’s ongoing efforts to strengthen transparency, competitiveness, and value for
money in public procurement reflect a genuine commitment to reform. However, the
prevailing reliance on lowest-price bidding often undermines long-term efficiency,
particularly for goods and services with significant operational, maintenance, or
environmental costs. Life Cycle Costing (LCC) offers a robust alternative—one that
shifts the focus from short-term savings to total cost-effectiveness over the entire life
span of a procured asset.

Despite some recognition of LCC principles in existing procurement laws and donor-
supported projects, Nepal’s public procurement system lacks the comprehensive
legal, technical, and institutional infrastructure needed to mainstream this approach.
Challenges such as limited awareness among procurement officials, absence of
standardized guidelines, data unavailability, auditor hesitation, and supplier resistance
continue to hinder practical adoption.

To overcome these barriers, a coordinated and strategic reform agenda is essential.
This includes amending the Public Procurement Act and Regulations to formally
mandate LCC where appropriate, developing detailed evaluation templates and
guidance documents, and investing in the capacity of procurement officials at all
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levels of government. Moreover, the integration of LCC capabilities into the electronic
Government Procurement (e-GP) system and structured engagement with the supplier
market will be critical for operationalizing the concept.

By institutionalizing Life Cycle Costing, Nepal can significantly improve the quality
and sustainability of public spending. This transformation will not only enhance fiscal
accountability and procurement performance but also align national practices with
international standards and climate-smart development goals. Ultimately, embracing
LCC is not just a technical upgrade—it is a strategic imperative for achieving long-
term value, service reliability, and sustainable development outcomes in Nepal’s public
procurement landscape.
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QIR . FUTTHT G G (AT T erdrahT il qegilar sqaearqT (Contract
Management) AT GERAT &1, @l [HEiRd &7, e T aR1d (TQC) AT ATdIR
fRafr Teae T AT T | T AGAHT TEHAT TQC G GEHT FEIRT 3 |
TERIaT SAACAIGAEH FITH, SRR T TRl Teeedr 97 TAdee gaaar
e A T [T cqarisesr -, e sEdE, HaeaaT
AN, T AT T FATEd TG g | @R #1749, ARe, fAeft argrane e
AR FUfEdfa, T FNIIT SqaedrqT STeal AV ARafiaar g1 Tear GaesT

AT AT BITAT FTAHT T B2, SFHarT 987 T araragorebl f&rei i,

RIS TR T 31 F157T, GIPag F g, TaedlqT Ao, T HIAaTcrHH]
frafea sramafas aravas g swad:, @Eam FaH elbrars STagRAr SaRY /1T
A dAE [ Fde® THE, AR T ANGET AT GEIA T Albeeg, Tl
TArAB! A [@AHTIHT HEcaqul ARTRTT qareg |

1. TR

F UM T ATIE GHAET AN ArHD TATREDT HebTash! Heeaqui dienT
TE T TRHETHT ATl el [Teeiiel I9TehT IRl J9eh! ANTEH o 319 9T
T AEg | W gEaRE e @i aEete @iE Ta geg o adr
qefeE GiEHT dE dFE TTH @A GEEar cgaeaee FHefia qates

¥ gufeerere shfrr, Tt afarer fFmfor qu e FrRta
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T FMed T8I (Time (T)), FERT TR (Quality (Q)) T A NI (Cost (C))
T GER g O g9 | BT S TQC BT A TETHT GHEA g T HR
75t qataR T B W aEar coaeET A GET aie SaT AR
EX

3. GFEIAT SHER

HTHT-IAAT a@%ﬂw Contract Management ¥ Contract Administration KIERERIDEICH
YTeaeh] TIAT fol2U I FHHTAT FHIAT Adminidtration W7aT Management < T8 A4
T ﬂ@@f Contract Management I PRI @ DT S | aad et 9 Contract Man-
agement SIS H"Sr?ldl STIEYMIART ©UHI m gl g1 d EFITfﬁ TaT HAT
SHAEAIYA Wl TRY U el TeAiar saaearaehT €41 yedd MR 5 |

Ftivﬁ'ﬂT SYAEAITATS YR T HHAT “Contract adminisiration is a process of ensur-

ing the proper performance of each party in meeting their stipulated contractual obligations

until the contract is either closed out or terminated.” (Gundus, M. & Elsherbeny, H. A. 2020)

I IS WEWRT Yod TeTel GFEal Saraui aeEitdr aniewaT 1 avaEe
GRPEIT TF UFRAT BT 9ol GRS ATl SAaeATdT GEEldTeh! Hidthel Wbl

Te® TET T YHATDT T [0 grgg | Ta1ersh! Hgeaqul (9 HgiEi Wbl

o a§%’| “Contract management is the process of actively managing contract implementation

to ensure the efficient and effective delivery of the contracted outputs and/or outcomes. ”(WB,

2018) TGN SAACATIAAS TEEIATET Fiohel AT AR FAAAIF TATTHT
TFC WEHT TN WEAAT FATEIA T IGRATRT EOHT AR TR g | G
Heeaqui T WEEE Ul @ TgH URWM “Contract management is the
monitoring and control of contractor performance to ensure optimal outcomes from a con-
tract.” (ADB, 2018) o JH@TE TFENATHT I=aqH WIAHe WIREHT RT FH==ae T
TrERATEl 9 I Sqea i HEEEETds A T A T YA S
RUuAT | TS HEaede SRS RT 9Y e AA GRS SUaedIes

e @ o EERD |




T & Y G AT A =R FEpaTh! Fesidl T Sieddl (I, A
AT TEATY) o THT THE G HUFIST THIESHTE GEET cqaeaTIe T S S
THFHA T8 T THAD] ATEHT [@ET0TD] ATIRAT AT TSRS HRTAIT A
SHAEATETT Qe e T T GHAAEEERT B g e |

3. YT SAAETH BN A :

HESMH GREdTs (AT T 1 HUHT AEsFE @RE U, R0&3 H aRe=gs © T
qdsE @fite FEEed, o0&y #1 oaREgE 99 WORHT TEHHEE qEld
SALEIH] NN He WG U+ BrA-=d TEHT Freoliie Wig AHAT Brerded St
R T‘|_4:|c\_"|T AlAYA PHISIdHT Lol F@WWQM (GCC: General Conditions
of Contract) TIT BT TRIANT AT v Firgd <@ avaiaeT A agdr
BT EHT AT FAT TG (SCC: Special Conditions of Contract) @ emiger
T e | ARl SASEAIIRT el S W e wHEers 9 a
FIE g S TB T AGBTHR] ATHREA WA Webl T [ gfaerawear
AT AL AL TAH(d TSATANFT AR TIH AR BT THE, @i
@ ¥ fafery Aofer afEsiy Jue R (@) e @ g |

Y. GFEIAT SqaeITH SHaERE I ¢

T T G U] YR STl T A9l g T 9 A FrieeahT
T ARG T WA UUHT IRa=eg | TS SHaeaTaTa! T o
T3 Tl SeE Sfad war wiHe o e geafar war war e
AT AR T ¥ AEAE Narel YoM T, T o9 T q9r IReEe T
Aed AHHT HHT TUAR qEg | dABI dh Hel AEs{Em {Hd a Al
Tt FE TRIAFIETE Tredrhl 98 T A6 ATER EEAE] Sqaedras T
AT et gt fREi srEarder o @ amiee w1 TR 9e Ao aes
TRHTE a1 Ao IqeaeRT G T T T FHEHRT WAl SaaedTars
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AT AAZUHT YET IAEEE HAerg | TVl qaedqT/ Hal G0l SRy
AT WAL STHAA FHIE GISTH G251 GREredr! el qq-rg- T g |
Tl STEGT T U cAfh e e T OeeiaE Sows g Tt @ aeeit
T TERehl aenfEr FH craarieE TeiaE T STaREr geei
SYATIIIACATS FATIT IT T gregel | [T bal aveRy ¥a1e gquept qrehareh f&er
A TeF Tk GUTET g TP A1 T8 Sieed g7 Tl g Hafreaaamdier
FAE qUD! JALTTHT BT TN AFBToe WAL B W S TIT sl Hebraept
e TEUBIIEEAE THA T AU AT Saicd Tgaeh T U et qaar
SIS HICATE THHT WET Ah] Gelleers R oo YR e g M e |
AT TEATHT TEL TANTH AT-ATHT Predard g 1 W fdm 18 qrefatis
Ml ahee FRAE! TR SAREId @ve-g (1 forT, i sl Hel [ et

SR RIS WA B g o 2R |
Y. TFENET SqaeaTET qRRRST e

YEST SUAEATIAHT FHHAT 3C (Client, Contractor, Consultant) T 2C (Client (Client ¥
Consultant T &TAT BT 1), Contractor) I AHHT T T A =1 g3 T&T FearH!
9 FANH B T G U WRT T TAT B DI T2 REdD] ATEAT
AihaTcH® RETEcl B T TRaT grg | Taetll aruaerarrs Haid damear
AT /0 BriEr AW G ITHAD] TIH Gewnll AUt el sieroaerar
Gfeaferd WEdEEd FE AYAE qEH  ARHET wEAAEr BRe SraeeETw
Sufeaft B G W R @ R 71 e e G
AATAGTAE] WRIZe FAN T BT G AT O &UT Gl ooy

o faeelt FeveraaEieE S G ar dEeee Fewee wwa Beeh
FrutegaamieT Iufatd T@ite- ! aREdld g | el Furegaardier sufata

PECHT A a1 O I AqWa T &g gearaeurel aii et Hefreraard
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AEYIF WHT & T ATIT T WA gEaraw g uRRdd ¥ e awEa
SATIAATS WESE GRTH! Gglvak gUdadl H-aa THH gl Ardsts
AT WhT 9T T UEHH] ATERAT @O AT A T H GG | AGHT
A e O cgaeaaasl AN A% Wh! TAIAEATHT el Hiaqd
TRIIHETE Qs @REH! 7 T WA AIH AT Tb] el HIATd ATedm
AT FAATr W WUl SRIE | WSl YSEEd Al qRiediae
o ST aifRufier af s Fafr e aeeiiar soseammers SErdo
TAUD! G | TARHAT IUeAee AT AHAEEH! TUEAH] AGET, AT IcARAHAEE
BRI ED EE 1D e R UM [ e b ) b R o M B A T | e | G s | e
YEFITES Flaeqarel GHd Alcadl Icaal Tl | TaTeieh! Fea W AfeahieT qrare=r
freffeq wwa, AT T UTERAT GO AT AT SAARAT As Usual RIS
VETEHT vaT ARSIl | WEAdl Bri~a-eh Haar e fHarg o1 wieerdr arg
HETEATHT UHT AR @l [Fedur & 19 27 99 qresie Ao
fEwerr vl are Wkl gy gEdr qiedid RS gger |esite e
TRIETETE eei=da AfieiE saafead qadel T d €l 3 q¢ qeaeashdiae aid
qeAIE FAAT0T STURT BT B, W 9 Afeh Ted IIETEE Had qiheg |

&. TESIAT SAACATTHT ARTHT BRI :

Jferd @NE BRI ATIHT st @R T qor Wbl G caaead= T
e R A @A GrEiae aEEr e g e
SAFAEAIAHT AR qHAA S B T] ARG g ALG

- dftg gBEw s TR T weqiarEr @iE AN o e aofErEn e
eI fel W @iE 9eRArRl wel SRorsl i aard T s
FrATaaT g qaCT GId AEdOT T SAAERAT 7 AANH T e
TEEAIE QT WUT FEET sqaee-ens qaed &g e |
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- WENE ERE EwEeien Frm 999 B0 SuHaE (9) B @ve () |
AEITH T TEAE FHET T Sooid WU U GFal soaeda-es T4a
U T AT THHT T AAITHT FAAEAHT TAIRE AT T
eI EHUT GEAIAT el st Hepraare Faferaam T qaiasm
TRIARETT e THH Mol FevINal JHAHT Sqaedl NG AR dEae
HEHY Al o A TTCF T Gl sAaedIqahT Agenda Setting THISH |

- WESHE @RE FrmEedr FEE 999 @ SuteE (9) @ oEve (|9) A/
AATAH A GEAAT BT Sl TET T Al 9U AL Ao
epTETe B0 weRiiarel AT RfEarers B 1 greitar et
TRl & T Jh Sredlenng qieererd T 399 &7 |

- EEE GRE ATHT HEAEIEE S THAT Sad BEEaEl GCC Hl

THRI R AT \figrb SUHH®D] 'Hgf HIAKTT Jointly and Severally liable to the em-

ployer@ T Joold ﬂ'Q'Eblf FITQ GIel TWTAT “The contractor shall not han-
dover the responsibility of the contract to any one member or some members of joint
venture or any other parties, not involved in the contract. The composition or consti-

tution of the joint venture shall not be altered without prior consent to the employer”

Il U FAIGHSHT SHFET Fel 7 ATER T TH9 |

YN g ST SRITHIT GCC BT THT 342 A Foeld 9T FHIH SCC
1 M satanr Faregaardier et Hridieiss! J9T 79 T 9 Swiey
FrufuregaamiiaTe 99T 99U SCC AT oo U THIHDT THH AW SeAare
% B T withhold TN STFET HIATAATAT TATI] T4 |

- GEESATET YATEE FEEAIAET SR GCC T THT 38 6T Ieord U FTHSH
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AT 96%  (Management Meeting) 1 ATRSHAT T S&®Had! (g
BT ] HTAEHL T |

- GEAAET YEEE HEFEaT 98 GCC H SH 72 A Seoid WU SHIH
72.1 ATAR AESAMH FHFT T TR 72.2 FHISH Fundamental breach HUHT
AT WAWE Wb A Fafveoaame #ex $7 e qeElar decaw
WA g P i v

- T WRE BITAT % BE GRAGT g WA qRd Tl Fel e B
WEAEaTe SOaeH T IAT] Te | JE0 &1 ERTaar f&ed: SHasr #0e g9

TERAT AT MHErEaEEel 9d Meiid afdaid (@S o aRfEafd
RS g ¥ B a6 A SqaEriel Qe IR WS SAawdIh] A
& g g |

- OEESATET WA ST HT T qaiETies aRaRaTe Tead qrs av
TS WAl WUHT TRHUHR el O BTgasT o e it
[EREZURITGREECA

©. M :

AT A GATEE AT (e @, qUred? T ARTaH qea= g 8! aeTel
HIH I TATGRATS SR S T T Toheh ] e Feearay Gl casedras
W@%WE{ | TEId @RE HIIAcTs T ATERHT SaTedT a1 §eies
T Wl Rraeardt HreadrET wEfd @RER Ygiitasm aRiderEr ThEn T 6 dE
el AT WG R UEe | I BAR] TR g A e
AT SACAITET BT GAR T AT T Gl et g | F90 et
aEvE e grag TEfiEeeas ae Hdens FEr T A
FACAIEAN=aT 9 Weated g AR Fuir gauds | FI el g6 Jara
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THR T TIH! HUH TS gEITH T TAHT FHIEAdls HoT e+ T J=ierd
FTIAT THEHT FTaaTehT (TP TEidis! AEaREeH & e Fardere 71
U SHERHT AT B WA WAl SAaedIIels ge s oAIgT dibeeg | qad @iE
AT SR TeTeee e @ie FeeitdrnT 9T ¢ saaedrers Jed e
a8 A OATAR HAaT T Il GHAT [@HEH] @l [aika a7,
U T ARTTHT GFIA T AR AU 2 |

"Let's just forget a contract. A
handshake is the only agreement
I've ever needed.”

o 9- Management Cartoon (Tedd Goff Cartoon

T wRE aE EAS |



Role of Punctuation in Contract Management

Er. Prabhat Kumar Jha*

1. Overview of role of Punctuation in Contract Management

Punctuation refers to the marks and symbols used in writing to separate sentences
and clarify meaning. It ensures that written language is clear, structured, and easy to
understand. Proper punctuation helps avoid ambiguity and misinterpretation.

Punctuation plays a critical role in contract management, as it ensures clarity, precision,
and enforceability of contractual terms. Misuse or omission of punctuation can lead to
ambiguity, disputes, and even legal challenges.

The role of punctuation in contract management:
1. Clarity and Precision
o Punctuation ensures that contract terms are clearly defined, reducing ambiguity.
e Misplaced commas or missing punctuation can change the meaning of clauses.
2. Legal Interpretation
o Courts may rely on punctuation to determine the intent of the parties.
o Example: The placement of a comma can affect obligations:

o "The contractor shall complete the project, free of defects, and damages
shall be paid." (Implies that damages must always be paid.)

o "The contractor shall complete the project free of defects and damages
shall be paid."(Implies that damages are only paid if defects exist.)

3. Avoiding Ambiguity
e Lack of punctuation can lead to multiple interpretations.
o Example: "The contractor shall deliver materials, labor and equipment."

o Without a comma after "labor," it’s unclear whether "labor and
equipment" are one item or separate.

* Joint Secretary, Ministry of Physical Infrastructure and Transport
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4. Contract Enforceability
e Poorly punctuated contracts may be challenged in court or lead to disputes.
e Ambiguous clauses could render a contract void or unenforceable.

5. Hierarchy of Contractual Terms

e Colons, semicolons, and bullet points help in structuring obligations and
responsibilities.

o Example: Using semicolons in a list clarifies distinct obligations.
6. Case Law Implications

o Legal history shows cases where missing or misplaced punctuation altered
contractual obligations.

o Example: The “Comma Case” in Canada (Rogers Communications v. Bell
Aliant) resulted in a million-dollar dispute due to the placement of a single
comma.

- The “Comma Case” in Canada (Rogers Communications Inc. v. Bell Aliant) is a
famous legal dispute where the placement of a single comma in a contract led to
a multi-million-dollar disagreement over contract termination rights. The dispute
involved Rogers Communications Inc. and Bell Aliant regarding a contract for the
placement of utility poles in Canada. The contract had a five-year term, but the key
issue was whether Bell Aliant could terminate the contract early, without waiting
for the full five years.

The Problematic Contract Clause:
The contract stated:

“This Agreement shall be effective from the date it is made and shall continue in
force for a period of five (5) years from the date it is made, and thereafter for
successive five (5) year terms, unless and until terminated by one-year prior notice
in writing by either party.”

The Dispute Over the Comma:

e Rogers Communications argued that the agreement could not be terminated
within the initial five-year period—only after the first five years had ended.

o Bell Aliant, however, argued that the comma before "unless" meant that the
contract could be terminated at any time, including within the first five years, as
long as one year’s notice was given.

Court Ruling and Impact:

T e o ¥9 M



o Initially, the Canadian telecommunications regulator sided with Bell Aliant,
ruling that the comma allowed for early termination.

o This cost Rogers over $1 million, as they lost the contract earlier than expected.

o However, on appeal, Rogers provided evidence that the original French version
of the contract (which had no ambiguity) supported their interpretation, and the
decision was reversed in their favor.

2. Common Punctuation used in Contract Management

Punctuation Mark Role in Contracts

Comma (, ) Separates items in a list, clauses, or conditions.

Semicolon ( ;) Links closely related independent clauses or separates complex list items.
Colon (:) Introduces a list, explanation, or quotation.

Period ( .) Marks the end of a sentence or clause.

Parentheses (()) Encloses additional information or clarifications.

Quotation Marks (" ") Indicates direct quotes or specific terms.

3. Role of Comma (,)

The comma (,) is a fundamental punctuation mark in contract agreements, serving a
variety of critical roles to ensure clarity, precision, and readability. While it may seem
minor, the comma helps separate elements in a sentence, ensuring that the contract is
clearly structured and easy to interpret. When used properly, commas contribute to a
contract’s legal validity by preventing ambiguity or misinterpretation.

1. Separating Items in a List
Purpose:

e Commas are used to separate items in a list, helping to organize multiple
conditions, obligations, or rights within a contract.

Correct Use (List of Items):

o The buyer shall provide the following documents.: proof of identity, proof of
address, and a signed contract.

o (Commas separate the items clearly in a list.)

o The contractor agrees to provide the following services: project management,
material procurement, labor, and final inspection.

o (Commas organize the various services being provided.)

X Incorrect Use (Missing Comma):
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o The buyer shall provide the following documents: proof of identity proof of
address and a signed contract.

o Issue: The absence of commas creates confusion and makes the list
unclear.

2. Separating Clauses in Complex Sentences
Purpose:

o Commas are used to separate dependent clauses or introductory phrases from
the main sentence, helping to organize complex clauses and make them more
understandable.

Correct Use (Separate Clauses):
e [f'the goods are not delivered on time, the buyer may request a refund.

o (The comma separates the dependent clause "If the goods are not
delivered on time" from the main clause, making the sentence easier
to follow.)

o The seller shall deliver the goods within 30 days, provided that the buyer has
made full payment.

o (The comma separates the conditional clause "provided that the buyer
has made full payment" from the main clause.)

X Incorrect Use (Missing Comma):
o [f'the goods are not delivered on time the buyer may request a refund.

o Issue: The lack of comma causes the sentence to feel like a run-on,
making it harder to understand the relationship between the clauses.

3. Clarifying Meaning by Adding Non-Essential Information
Purpose:

o Commas are used to set off non-essential or non-restrictive clauses that provide
additional information but do not change the core meaning of the sentence.
This ensures legal precision and prevents confusion about the meaning of the
statement.

Correct Use (Non-Essential Information):

e The contractor, who has been in business for over 20 years, agrees to complete
the project by December 31, 2025.

o (The phrase "who has been in business for over 20 years" is extra
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information, not essential to the main statement, so it is set off with
commas.)

o The payment will be made in full, in U.S. dollars, upon receipt of the goods.

o (The phrase "in U.S. dollars" adds extra detail, so it is separated with
commas.)

X Incorrect Use (Missing Comma):

e The contractor who has been in business for over 20 years agrees to complete
the project by December 31, 2025.

o Issue: Without commas, the sentence might suggest that the contractor’s
experience is a requirement for the contract rather than additional
information.

4. Indicating Direct Address
Purpose:

e Commas are used to set off names or terms of direct address, ensuring clarity
when a contract directly refers to the parties involved.

Correct Use (Direct Address):

o Seller, you are required to deliver the goods within 30 days of the agreement
date.

o (The comma separates "Seller" as a direct address to the party involved.)

e Buyer, you are obligated to make payment within 15 days after receipt of the
invoice.

o (The comma clarifies that the contractor is addressing the buyer
directly.)

X Incorrect Use (Missing Comma):

o Seller you are required to deliver the goods within 30 days of the agreement
date.

o Issue: The missing comma makes it unclear whether “Seller” is being
directly addressed or is part of the subject.

5. Separating Dates, Addresses, and Numbers
Purpose:

o Commas are used to separate elements in dates, addresses, and large numbers,
helping to keep these elements organized and easy to read.
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Correct Use (Dates and Addresses):
o The agreement is effective as of January 15, 2025.
o (Commas separate the date for readability and precision.)

e The contract will be signed at 123 Main Street, Suite 400, Los Angeles,
California, on February 15, 2025.

o (Commas help clarify address elements and date structure.)
X Incorrect Use (Missing Commas):
o The agreement is effective as of January 15 2025.

o Issue: The lack of a comma can lead to confusion about the exact date
of the agreement.

6. After Introductory Elements
Purpose:

e A comma is used after introductory phrases or words to indicate the start of the
main part of the sentence, making it easier to follow and reducing the chance
of misunderstanding.

Correct Use (Introductory Elements):
e In the event of a breach, the non-breaching party may terminate the contract.

o (The comma separates the introductory phrase “In the event of a breach”
from the main clause.)

o Upon completion of the project, the final payment will be due.

o (The comma separates the introductory clause “Upon completion of the
project” from the main statement.)

X Incorrect Use (Missing Comma):
e In the event of a breach the non-breaching party may terminate the contract.

o Issue: The lack of a comma makes it harder to distinguish the
introductory phrase from the rest of the sentence, leading to potential
confusion.

Best Practices for Using Commas in Contracts

v Use commas to separate items in lists, making obligations and rights easy to identify.
v always use the Oxford comma to ensure clarity and avoid legal disputes.

v Separate clauses and phrases to avoid confusion, especially when dealing with
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complex, multi-part sentences.

v Use commas for non-essential information, ensuring that additional clauses or
phrases don’t alter the meaning of the main statement.

v Be cautious with introductory phrases, ensuring they are clearly separated from the
main clause to improve readability.

v Maintain consistency in your use of commas to ensure a uniform and professional
tone throughout the document.

Oxford comma

The Oxford comma, also known as the serial comma, is the comma placed before the
conjunction (usually and or or) in a list of three or more items. It helps clarify meaning
and avoid ambiguity.

Example of Oxford Comma:

v With Oxford comma:
"I would like to thank my parents, Oprah, and God."

o This clearly refers to three separate entities: parents, Oprah, and God.

X Without Oxford comma:
"I would like to thank my parents, Oprah and God."

o This makes it seem like Oprah and God are the speaker’s parents, which is
not the intended meaning.

4. Role of Semicolon ( ;)

The semicolon ( ; ) is an often-overlooked but highly effective punctuation mark
in contract agreements. It is used to separate related but distinct ideas, clauses, or
elements within a sentence. In contracts, where clarity and precision are paramount, the
semicolon plays an important role in organizing complex information and separating
related but independent clauses without creating disjointed or overly long sentences.

1. Separating Independent Clauses in Complex Sentences
Purpose:

e Asemicolon is used to separate two independent clauses that are closely related
but could stand as separate sentences. This helps maintain the flow of thought
without overusing periods or commas.
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Correct Use (Independent Clauses):

e The contractor shall complete the project by December 31, 2025; the buyer
shall inspect the work within 10 days of completion.

o (The semicolon separates two independent clauses with closely related
legal obligations.)

o The parties agree to settle disputes through arbitration, both agree to comply
with the arbitrator's decision.

o (The semicolon is used to join two related but independent clauses.)
X Incorrect Use (Comma Instead of Semicolon):

e The contractor shall complete the project by December 31, 2025, the buyer
shall inspect the work within 10 days of completion.

o Issue: The comma incorrectly joins the independent clauses, creating a
run-on sentence.

2. Separating Items in a Complex List
Purpose:

e A semicolon is used to separate items in a list when those items themselves
contain commas, ensuring that the list is clear and the individual items are
distinguished properly.

Correct Use (List of Complex Items):
o *The parties agree to the following terms:

1. Payment shall be made within 30 days of delivery, unless otherwise
specified in writing;

2. The project shall be completed in two phases, with the first phase due
by March 15, 2025;

3. Any breach of the agreement will result in penalties as outlined in
section 4 of this contract.

o (The semicolons clearly separate complex items in the list, each with its
own set of details and conditions.)

X Incorrect Use (Comma Instead of Semicolon):
o *The parties agree to the following terms:

1. Payment shall be made within 30 days of delivery, unless otherwise
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specified in writing,

2. The project shall be completed in two phases, with the first phase due
by March 15, 2025,

3. Any breach of the agreement will result in penalties as outlined in
section 4 of this contract.

o Issue: Using commas here would lead to confusion, as it could be
difficult to distinguish between the separate terms or obligations.

3. Clarifying Relationships Between Clauses or Sentences
Purpose:

e The semicolon can be used to clarify the relationship between closely related
ideas or clauses, making it easier for readers to understand how each part of the
contract is connected.

Correct Use (Clarifying Relationships):

o The seller will deliver the goods by April 1, 2025; however, the buyer must
confirm receipt within 5 business days.

o (The semicolon separates two related but distinct legal obligations:
delivery and confirmation of receipt.)

o The contract will remain in effect for 5 years; renewal terms will be discussed
annually.

o (The semicolon clearly connects the contract term with the renewal
process.)

X Incorrect Use (Comma Instead of Semicolon):

o The seller will deliver the goods by April 1, 2025, however, the buyer must
confirm receipt within 5 business days.

o Issue: A comma would incorrectly separate these clauses, potentially
confusing the relationship between them.

4. Providing Balance in Lengthy Sentences
Purpose:
e Asemicolon can help in balancing long, complex sentences, especially in legal

documents where multiple ideas need to be presented in a single, coherent
statement. This avoids overly long sentences or overuse of commas.
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Correct Use (Balancing Ideas):

e The buyer shall make an initial payment of $100,000 upon signing the
agreement, a second payment of $200,000 will be due upon the completion of
the first phase of the project; the remaining balance shall be paid upon final
inspection and approval.

o (The semicolons help break up long, related clauses, making it easier to
read and understand the obligations in sequence.)

X Incorrect Use (Overuse of Commas):

o The buyer shall make an initial payment of $100,000 upon signing the
agreement, a second payment of $200,000 will be due upon the completion of
the first phase of the project, the remaining balance shall be paid upon final
inspection and approval.

o Issue: Without the semicolon, the sentence becomes too long and
difficult to follow, reducing readability and clarity.

5. Separating Multiple Clauses in Paragraphs or Provisions
Purpose:

e In longer paragraphs or provisions of a contract, the semicolon is used to
separate clauses that are closely related but still deserve individual emphasis.
This helps break down lengthy sections into more manageable parts.

Correct Use (Long Provisions):
o The seller agrees to the following terms:
1. Delivery of goods will occur within 30 days;
2. The goods shall meet quality standards as outlined in Exhibit A;
3. Payment must be received in full prior to delivery;
4

. Any disputes shall be resolved through arbitration, as specified in
section 7.

(Semicolons are used to separate closely related yet distinct obligations
and clauses, helping each point stand on its own.)

X Incorrect Use (Using Comma Instead of Semicolon):

o The seller agrees to the following terms:
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Delivery of goods will occur within 30 days,
The goods shall meet quality standards as outlined in Exhibit A,

Payment must be received in full prior to delivery,

b=

Any disputes shall be resolved through arbitration, as specified in
section 7.

Issue: Using commas in a list like this can blur the lines between
separate provisions, making the contract harder to read and understand.

Best Practices for Using Semicolons in Contracts

v Use semicolons to separate independent clauses that are closely related but stand
as separate thoughts.

v Usesemicolonsincomplexlists,especiallywhenitemsinthelistalreadycontaincommas.
v Use semicolons to clarify relationships between clauses that should be read together
but remain distinct.

v Ensure the sentence is clear and coherent—semicolons should help, not hinder,
understanding.

v Avoid overuse—semicolons are useful in complex structures, but their excessive
use can complicate rather than simplify.

Key Differences Between a Comma and a Semicolon

Feature Comma (, ) Semicolon ( ;)
. Separates elements in a list; introduces . .

Function p ’ " Separates independent clauses or complex lists
clauses

Use in Lists Separates simple items in a list Separates items in a list that contain commas

. Introduces conditions, exceptions, and . . . .

Use in Clauses . ? p ’ Connects independent clauses without conjunctions

explanations

"The contractor shall supply bricks, which are red;
cement, which must be waterproof; and steel, which
meets industry standards."

"The contractor shall supply bricks,

Example
xamp cement, and steel."

Commo n|Misused in long clauses, creating|Misused when a comma is sufficient, making
Errors ambiguity sentences awkward

Correct Use (Separating Obligations):

The supplier shall deliver the goods by June 30, 2025, provide a 12-month warranty,
and offer customer support.”

o Ensures each obligation is distinct.

X Incorrect Use (Using a Comma Instead of a Semicolon):
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"The supplier shall deliver the goods by June 30, 2025, provide a 12-month warranty,
and offer customer support.”

e The sentence may imply that all conditions must be met together, causing
confusion.

5. Role of Colon ( :)

The colon ( : ) is a powerful punctuation mark in contract agreements. It serves to
introduce lists, explanations, definitions, or clarifications within a document, making
the contract clearer and more precise. When used correctly, it organizes and structures
information, preventing potential ambiguity and enhancing legal precision.

1. Introducing Lists or Enumerations

Purpose:

e A colon is often used to introduce lists or enumerations in contracts, ensuring
that the items are clearly identified and easy to follow.

Correct Use (List Introduction):
o *The contractor is responsible for the following tasks:
1. Providing materials
2. Hiring labor
3. Completing the project within the stipulated time frame.
o (The colon introduces the list of responsibilities clearly.)
o *The following terms and conditions apply to this agreement:
o Delivery schedule
o Payment terms
o Penalties for late delivery
o (The colon helps introduce the key contract terms.)
X Incorrect Use (Without Colon):
o *The contractor is responsible for the following tasks,
1. Providing materials
2. Hiring labor.

o Issue: The colon is missing, making it feel like a run-on sentence rather
than an introduction to a specific list.
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2. Introducing Explanations or Clarifications

Purpose:

e A colon can be used to introduce an explanation, clarification, or elaboration of
the preceding clause or idea.

Correct Use (Explanation or Clarification):

o The parties agree to the following payment terms: all invoices must be paid
within 30 days of receipt.

o (The colon introduces the specific payment terms.)

o The seller is obligated to deliver the goods on or before December 31, 2025:
any delay will incur a penalty of 1% per day.

o (The colon leads into the clarification of the penalty for delay.)
X Incorrect Use (Without Colon):

o The seller is obligated to deliver the goods on or before December 31, 2025,
any delay will incur a penalty of 1% per day.

o Issue: The comma is used instead of the colon, which causes the second
part of the sentence to run too loosely with the rest of the clause.

3. Introducing Definitions or Key Terms

Purpose:

o Inlegal contracts, colons are frequently used to introduce definitions or specific
terms that are given special meaning within the document.

Correct Use (Definitions):

o The term “Effective Date” shall mean: the date on which both parties sign this
Agreement.

o (The colon introduces the specific definition of “Effective Date.”)

o “Confidential Information” refers to: Any non-public business data shared
between the parties in connection with this agreement.

o (The colon introduces the precise definition of "Confidential
Information.")

X Incorrect Use (Without Colon):

o The term “Effective Date” shall mean, the date on which both parties sign this
Agreement.
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o Issue: The comma is used instead of the colon, which doesn’t introduce
the definition clearly.

4. Emphasizing a Key Point

Purpose:

e A colon can be used to emphasize an important point, showing that what
follows is critical or will further explain the idea.

Correct Use (Emphasis):

o Thefollowingwill happenincaseofdefault: a. The buyershallforfeittheirdeposit.
b. The seller shall initiate legal action.

o (The colon emphasizes the consequences of default.)
e *The buyer has the following rights:
0. Right to inspect the goods before purchase
1. Right to a full refund if goods are defective
o (The colon sets up an emphasis on the buyer’s key rights.)
X Incorrect Use (Without Colon):
o *The buyer has the following rights,
1. Right to inspect the goods before purchase.

o Issue: Without the colon, the introductory sentence feels incomplete
and lacks proper structure.

5. In Reference to Time or Periods

Purpose:

e A colon can help present specific times, periods, or intervals in contracts,
especially when introducing time-based obligations.

Correct Use (Time Periods):
e The parties agree to the following deadlines:
o Initial review due within 15 days
o Final approval due within 30 days
o (The colon introduces specific time-related obligations.)
o The contract shall be valid for a period of: 5 years from the date of execution.

o (The colon introduces the time frame for the contract.)
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X Incorrect Use (Without Colon):
o The contract shall be valid for a period of 5 years from the date of execution.

o Issue: Without the colon, the phrasing is less structured, and the legal
significance of the time frame can be lost.

Best Practices for Using Colons in Contracts

v Useacolontointroducelistsorenumerationsthatfollow fromanintroductory statement.
v Use a colon to introduce explanations, definitions, or clarifications that elaborate on
the preceding clause.

v Ensure the preceding statement is a complete sentence before using a colon to
introduce additional information.

v Avoidoverusingthecolon—ensureitsuseisalwaysforclarity,organization,oremphasis.
v Be mindful of the context—the colon should be used only where it improves the
structure or understanding of the document.

6. Role of Period (.)

The period (. ) is one of the most fundamental punctuation marks in contract agreements.
It plays a critical role in ensuring that the contract is structured and clear, helping to
define boundaries between statements and clauses. The period serves to signal the end
of a thought, giving the document its necessary structure and helping readers clearly
distinguish between distinct legal concepts.

1. Marking the End of Sentences
Purpose:

e The primary function of the period is to indicate the end of a declarative
sentence. In contracts, this ensures that each legal obligation, condition, or
statement is clearly separated.

Correct Use (End of a Statement):
e The contractor will complete the project by December 31, 20235.

o (The period clearly ends the sentence, indicating a complete legal
obligation.)

o The payment for the first installment is due upon delivery of the goods.
o (Each sentence is clearly separated, ensuring clarity of each term.)
X Incorrect Use (Missing Period):
o The contractor will complete the project by December 31, 2025
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o Issue: Without the period, the statement seems incomplete or might be
misinterpreted as a continuation of another clause.

2. Separating Multiple Sentences in Complex Clauses
Purpose:

e In contracts with multiple clauses or complex legal structures, periods separate
individual sentences, preventing confusion and ensuring that each point is
understood as a distinct legal obligation or statement.

Correct Use (Multiple Sentences):

o The buyer agrees to inspect the goods upon delivery. If any defects are found,
the buyer must notify the seller within 10 days of delivery.

o (Each part of the agreement is separated by periods, which helps break
down the contract into manageable, distinct terms.)

o The seller shall not be responsible for damages caused by third-party actions.
All warranties are limited to those explicitly stated in this agreement.

o (Two separate sentences, each containing an independent legal
statement.)

X Incorrect Use (Comma Instead of Period):

o The buyer agrees to inspect the goods upon delivery, if any defects are found,
the buyer must notify the seller within 10 days of delivery.

o Issue: Using commas instead of periods makes the sentence too long
and confusing, diluting the distinctness of each legal obligation.

3. Ensuring Contractual Precision
Purpose:

e A period helps to ensure legal precision by clearly delineating obligations,
rights, and terms. In legal writing, precision is key to avoiding misinterpretation.

Correct Use (Precision):

o The parties shall meet at the designated location. The buyer will be responsible
for travel costs.

o (The period clearly indicates that each sentence represents a separate
and distinct obligation.)

e All payments under this contract shall be made in U.S. Dollars. Payments
should be received no later than the 15th of each month.
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o (The period indicates the end of each obligation, making it clear and
precise.)

X Incorrect Use (Ambiguity):

o All payments under this contract shall be made in U.S. Dollars, payments
should be received no later than the 15th of each month.

o Issue: Without the period, the second part of the sentence can be misread
or confused with the first part, which reduces clarity.

4. Avoiding Run-On Sentences
Purpose:

e The period prevents the creation of run-on sentences, which can make contracts
confusing and difficult to read. Legal documents require clear separation of
ideas to ensure that obligations and conditions are not lost in long, tangled
sentences.

Correct Use (Preventing Run-On Sentences):

o The contractor shall provide monthly reports. The buyer will review these
reports within 5 business days.

o (Each idea is separated by a period, ensuring both sentences are clear
and distinct.)

X Incorrect Use (Run-On Sentence):

o The contractor shall provide monthly reports the buyer will review these reports
within 5 business days.

o Issue: This creates a run-on sentence that could be misinterpreted or
cause confusion about the responsibilities of both parties.

5. Ensuring Clear and Professional Tone
Purpose:

e Periods are essential in maintaining a formal, professional tone in legal writing.
In contracts, the precision and clarity of language are paramount, and the period
helps maintain that formality.

Correct Use (Maintaining Formal Tone):

o This Agreement shall remain in effect until terminated in accordance with the
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terms herein.
o (The period ensures the statement is formal and complete.)
o The undersigned parties agree to the terms outlined above.
o (The use of the period clarifies the end of the formal agreement.)
X Incorrect Use (Informal Tone):

o This Agreement shall remain in effect until terminated in accordance with the
terms herein, the undersigned parties agree to the terms outlined above

o Issue: The lack of a period creates a run-on sentence, diminishing the
formality of the contract and potentially causing ambiguity.

Best Practices for Using Periods in Contracts

v Use periods to end all declarative sentences.

v Ensure periods are placed at the end of clear, complete statements that represent
distinct obligations, rights, or clauses.

v Avoid run-on sentences—separate long, complex sentences into shorter, more
manageable statements.

v Ensure each sentence is self-contained, making sure its legal meaning is clear
without the need for additional explanation.

v Maintain consistency and professionalism throughout the document, ensuring that
periods are correctly used to mark the end of ideas and clauses.

7. Role of Parentheses ( () )

Parentheses ( () ) play a crucial role in clarifying, supplementing, and organizing
information in contract agreements. However, improper use can lead to ambiguity,
misinterpretation, or even legal disputes.

1. Clarifying or Providing Additional Information
Purpose:

o Used to add non-essential details that help explain but do not change the legal
meaning of the clause.

Correct Use:
o The lease term shall be for one year (12 months) from the effective date.

o (Clarifies that “one year” equals 12 months.)
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o The parties shall meet at a mutually agreed location (e.g., the company’s
headquarters or an alternative site).

o (Provides an example but does not limit flexibility.)
X Incorrect Use (Ambiguous or Misleading):
o The contract shall be valid for one year (subject to renewal).

o Issue: Does the renewal apply only if the one-year period is completed,
or can renewal happen earlier?

2. Defining Legal Terms
Purpose:

o Parentheses help define abbreviations or specify legal references in contracts.
Correct Use:

o This Agreement is entered into by ABC Constructions Ltd. (the “Contractor”)
and XYZ Developers Inc. (the “Client”).

o (Clearly assigns defined terms for reference throughout the contract.)
o All payments shall be made in United States Dollars (USD).
o (Defines the currency abbreviation.)
X Incorrect Use (Changing Legal Meaning):
o The employee shall be entitled to severance pay (if applicable).

o Issue: The phrase “if applicable” is vague—who determines if it
applies?

3. Listing Optional Elements or Exclusions
Purpose:
o Parentheses can indicate that certain words or clauses are optional.

Correct Use:

o Theseller shall deliver the goods on or before March 15, 2025 (unless otherwise
agreed in writing).

o (Allows for flexibility without altering the contract’s core obligation.)
X Incorrect Use (Creating Uncertainty):
o The buyer shall make payments within 30 days (including weekends and
holidays).
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o Issue: Does this mean payments are required on weekends, or just that
weekends count toward the 30 days?

4. Referring to Laws, Regulations, or Sections
Purpose:
e Helps cite legal provisions without disrupting readability.
Correct Use:
o All disputes shall be resolved in accordance with the Arbitration Act (2020).
o (Clearly references the year of the law.)

e As stated in Clause 5.2 (Termination for Breach), failure to comply will result
in contract termination.

o (Provides a specific reference for clarity.)
5. Avoid Overuse or Unclear Parentheses
Incorrect Use:

o The supplier shall provide materials (including, but not limited to, wood, steel,
and concrete) within 30 days (subject to availability).

o Issue: The phrase "subject to availability" makes the obligation
unclear—can the supplier refuse to deliver if materials are unavailable?

Better Alternative:

o The supplier shall provide materials, including wood, steel, and concrete,
within 30 days. If any material is unavailable, the supplier must notify the
buyer in writing within 10 days.

o (Removes uncertainty and adds a clear requirement.)
Best Practices for Using Parentheses in Contracts
v Use parentheses only for supplemental, non-essential information.
v Ensure parentheses do not create ambiguity in contractual obligations.
v Use them for abbreviations, legal references, or clarifications.
v Avoid placing key obligations inside parentheses—this may weaken enforceability.
v If clarity is an issue, rewrite the sentence instead of relying on parentheses.
8. Role of Hyphen ( -)

The hyphen ( - ) is a crucial punctuation mark in contract agreements. It helps with
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clarifying meaning, avoiding ambiguity, and ensuring accurate descriptions in legal
language. When used correctly, hyphens contribute to the precision and legality of the
document.

1. Connecting Compound Adjectives (Descriptive Terms)
Purpose:

e A hyphen is used to connect words that work together to form a single
compound adjective modifying a noun. This helps avoid confusion and makes
the meaning clear.

Correct Use (Compound Adjectives):

o The contractor must ensure that the well-built structure meets all safety
regulations.

o ("Well-built" describes the structure and is hyphenated for clarity.)
o The high-quality materials must be delivered within the specified timeline.
o ("High-quality" describes the materials and is hyphenated.)
X Incorrect Use (Without Hyphen):

o The contractor must ensure that the well built structure meets all safety
regulations.

o (Without the hyphen, the reader might misinterpret the phrase as a
disjointed description of the structure.)

2. Clarifying Meaning in Compound Nouns

Purpose:

e Hyphens are used to connect words that together form a compound noun,
ensuring the legal meaning is clear.

Correct Use (Compound Nouns):

o The buyer must submit the pre-sale inspection report before finalizing the
purchase.

o ("Pre-sale" refers to the inspection report before the sale, and the
hyphen is essential.)

o The parties agree to a five-year contract term.
o ("Five-year" is a single unit of time describing the contract duration.)

X Incorrect Use (Without Hyphen):
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o The buyer must submit the pre sale inspection report before finalizing the
purchase.

o (Without the hyphen, it could cause confusion as "pre sale" might be
misread as a two-part phrase.)

3. Avoiding Confusion with Numbers and Words
Purpose:

e  When a number is part of a compound adjective or compound noun, a hyphen
helps prevent misreading or confusion.

Correct Use (Numbers and Compound Descriptions):
e The 10-day notice period is required before contract termination.

o ("10-day" is a time frame, and the hyphen makes it clear it’s a single
descriptive unit.)

o The 20-foot shipping container will be delivered on Tuesday.
o ("20-foot" describes the container’s size and should be hyphenated.)
X Incorrect Use (Without Hyphen):
e The 10 day notice period is required before contract termination.

o (Without the hyphen, the phrase could be misread as separate parts, not
a single time period unit.)

4. Using Hyphens in Certain Legal Terms
Purpose:

e Some legal terms and formal phrases require hyphenation to maintain
consistency and standardize usage.

Correct Use (Legal Terms):
o The anti-bribery policy must be enforced at all times.

o ("Anti-bribery" is a standard legal term used to describe policies related
to corruption.)

e The contract contains an all-inclusive price for the project.

("All-inclusive" describes the total price, and hyphenation clarifies that
it’s a single concept.)

X Incorrect Use (Without Hyphen):
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o The anti bribery policy must be enforced at all times.

o (Without the hyphen, it could confuse the reader or make it look like
two separate concepts.)

5. Avoiding Misinterpretation of Plural Forms
Purpose:

e Hyphens can also be used to make sure plural forms are not misinterpreted,
especially in compound terms.

Correct Use (Plural Forms):
o The members-only areas are designated for authorized users only.

o ("Members-only" refers to areas that are accessible to members of a
group, not multiple areas.)

o The in-house attorneys handle all legal matters for the company.
o ("In-house" refers to employees working within the company.)
X Incorrect Use (Without Hyphen):
o The members only areas are designated for authorized users only.

o (Without the hyphen, the meaning may shift to imply areas for members
only rather than areas that belong to a specific group of members.)

6. Avoiding Overuse of Hyphens
Issue:

While hyphens are important, overusing them can make the contract seem cluttered
or hard to read. Too many hyphenated terms can create confusion or unnecessary
complexity.

Best Practice:
o Use hyphens only where necessary to ensure clarity and avoid ambiguity.

e Limit the use of compound adjectives or terms to those that are needed for
precise descriptions in the contract.

Best Practices for Using Hyphens in Contracts
v Use hyphens to form clear, unambiguous compound adjectives or nouns.
v Always hyphenate numbers and descriptive terms (e.g., 10-day, high-quality).

v Be cautious of overuse—only use hyphens where they enhance clarity.
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v Avoid unnecessary hyphens in terms that are already commonly understood without
them (e.g., email, website).

v Use hyphens for clarity when combining words into a single, descriptive entity.
9. Role of Quotation Marks (" ")

Quotation marks (“ ) play a crucial role in contract agreements by ensuring clarity,
defining terms, and preventing misinterpretation. Their correct use enhances legal
precision and prevents disputes.

1. Defining Key Terms in a Contract
Purpose:

e Quotation marks clearly define legal or contractual terms to ensure they have a
specific meaning within the agreement.

Correct Use:

o “Completion Date” means the date on which all construction activities are
finished and approved by the project manager.

e The term “Confidential Information” includes any business data disclosed
under this agreement.

X Incorrect Use (Without Quotation Marks):

o Completion Date means the date on which all construction activities are
finished.

o Issue: Without quotation marks, "Completion Date" may not be
interpreted as a specifically defined term.

2. Citing Laws, Regulations, and Precedents
Purpose:

e Used to directly quote laws, clauses, or contractual provisions within the
document.

Correct Use:

o As per Section 12 of the Employment Act, “an employee is entitled to severance
pay upon termination without cause.”

o The parties must comply with the “General Data Protection Regulation
(GDPR)” for data processing activities.

X Incorrect Use (Without Quotation Marks):
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e As per Section 12 of the Employment Act, an employee is entitled to severance
pay upon termination without cause.

o Issue: It is unclear whether the clause is an official excerpt or just a
paraphrase.

3. Indicating Directly Quoted Language
Purpose:

e When directly quoting another document, statement, or contractual obligation,
quotation marks are required.

Correct Use:

o The supplier agrees that “all materials provided shall meet industry safety
standards” as stated in the procurement guidelines.

e According to Clause 5, “the buyer shall provide written notice at least 30 days
before termination.”

X Incorrect Use (Without Quotation Marks):

o The supplier agrees that all materials provided shall meet industry safety
standards as stated in the procurement guidelines.

o Issue: Without quotation marks, it’s unclear whether the wording is a
legal requirement or a general statement.

4. Identifying Contractual Rights and Obligations
Purpose:

o Ensures that specific rights, duties, or clauses are explicitly recognized within
the contract.

Correct Use:

e The contractor shall have a “Right to Terminate” in case of non-payment
beyond 60 days.

o The lessee shall maintain the premises in a “good and habitable condition™
throughout the lease term.

X Incorrect Use:

o The contractor shall have a Right to Terminate in case of non-payment beyond
60 days.

o Issue: Without quotation marks, "Right to Terminate" may not be read
as a formal contractual right.
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5. Caution: Avoid Unnecessary or Misleading Quotation Marks
Using quotation marks incorrectly can cause confusion or alter the intended meaning.
X Incorrect or Misleading Use:

o The contractor shall provide “adequate’ materials for construction.

o Issue: The word "adequate" in quotes suggests ambiguity or subjectivity,
which could lead to disputes.

o The supplier guarantees “on-time” delivery.

o Issue: Implies doubt about whether the delivery will actually be on
time.

Better Alternative:

e The contractor shall provide adequate materials for construction as per
industry standards.

o The supplier guarantees delivery within the agreed timeframe.
Best Practices for Using Quotation Marks in Contracts
v Use quotation marks when defining specific contractual terms.
v Use them to directly quote laws, regulations, or legal provisions.
v Ensure that quoted text is accurate and not misleading.
v Avoid unnecessary quotation marks that might create ambiguity.
10. Role of Single quotation marks (' ')

In contract management, single quotation marks (' ') are used more sparingly than
double quotation marks. However, they still play a key role in certain contexts within
contracts, legal documents, and formal agreements. The use of single quotation marks
is mainly to indicate nested quotes, specific definitions, or clarifications within a larger
quote. Here's a breakdown of their role and usage in contract management:

1. Nested Quotes (Quotes within Quotes)

Single quotation marks are primarily used to quote something within a larger quote.
This is common when the contract references another statement or agreement that
already contains a quotation.

o Example:
The client agreed to the terms and said, "The agreement shall be finalized
upon receipt of the payment, with the 'Effective Date' being the first day of the
month following full payment.”
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In this example:
o The larger quote is about the agreement being finalized.

e The term ‘Effective Date’ is quoted within the larger statement, so single
quotation marks are used.

2. Clarifying Specific Terms within Definitions

Single quotation marks can be used to highlight specific terms or phrases that need
clarification or emphasis within a larger quote or definition.

o Example:
For the purposes of this contract, the term "Product" refers to the goods
described in 'Schedule A' of the Agreement.

In this case:

e ‘Schedule A’ is a specific reference to a document or section of the contract.
Using single quotation marks ensures clarity and helps emphasize this specific
term within a defined context.

3. Indicating Special Legal Terms or Clauses

Sometimes, in certain legal jurisdictions, single quotation marks may be used to
highlight special legal terms or clauses within a contract, especially when they are
being defined or referenced in a specific way.

e Example:
The clause entitled 'Force Majeure' addresses circumstances beyond the
control of the parties, such as natural disasters or government action.

This highlights the title of a specific clause within the contract and helps draw attention
to its particular meaning.

4. Quotation within a Quote (Secondary Context)

Single quotation marks may be used in cases where a quote or phrase needs to be
included within a direct quote. This is often seen when the contract is discussing legal
terms or specific provisions that are part of a larger quoted statement.

o Example:
The judge ruled, "The clause entitled 'Indemnity’ shall apply in all cases of
breach, unless otherwise stated by the parties."

Here, ‘Indemnity’ is a quoted term within the larger quote that references the legal
ruling.
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Why Single Quotation Marks Are Used in Contract Management:

1.

To Avoid Confusion in Nested Quotes: Single quotation marks help avoid
confusion when a quotation appears inside another quotation. In legal contracts,
where precision is crucial, this distinction ensures that the text is clear.

To Emphasize Specific Terms or Provisions: Single quotation marks can help
highlight specific terms or clauses that need further attention or definition. They
may be used to draw attention to terms like ‘Payment Terms,” ‘Contractual
Obligations,” or ‘Termination Clause,” which can be referenced later in the
document.

To Follow Jurisdictional or Style Guidelines: In some legal jurisdictions or
contract management systems, single quotation marks are used more frequently.
For example, in British or Australian legal writing, single quotation marks are
often preferred for defining or highlighting legal terms or phrases. In American
legal writing, double quotation marks are more common, but single quotes may
still be used in specific contexts.

Best Practices for Using Single Quotation Marks ('') in Contracts:

1.

Use Single Quotation Marks for Nested or Secondary Quotes: Always use
single quotation marks when quoting a quote within a quote in the contract
language to keep the text clear and organized.

Be Consistent: If your contract or legal document follows a particular style
guide (e.g., British vs. American style), make sure the use of single quotation
marks is consistent throughout the document.

Clarify Definitions or Key Terms: Single quotation marks can be used when
you need to define or explain terms that will be significant to the contract’s
execution, ensuring they are easy to reference or interpret.

Avoid Overuse: While single quotation marks are useful, avoid overusing them.
Too many quotations or definitions within the text can clutter the document and
make it harder to read. Use them only when necessary.

Check Jurisdictional Preferences: Be aware of jurisdictional variations in
punctuation rules. Different regions may have different preferences regarding
quotation marks, so it's important to follow the standards for the legal
jurisdiction governing the contract.

Kev Differences in Usage:
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Aspect Double Quotation Marks (" ") Single Quotation Marks (' ")

Primary Use | Direct quotes, defined terms, titles Nested quotes, clarifications within quotes

Clarity Clear and formal for primary references Used for secondary or internal quoting

Legal . Standard in American legal writing M(?rF: common in British or Australian legal

Convention writing

Example 1 | "The payment is due by the end of the month." | 'The contract must be executed by both parties.'

Example 2 "This.d.ocument outlines the 'Terms and "The lawyer said, 'The clause is enforceable
Conditions' of the agreement." under the contract."

11. Role of Apostrophe (’)

The apostrophe ( ’ ) plays an important role in contract management, primarily in
ensuring clarity, precision, and legal accuracy in contract language. Here are the key
areas where apostrophes are relevant in contract drafting and interpretation:

1. Indicating Possession
Apostrophes show ownership or association between contract parties and obligations.
o Example:

o The contractor’s obligations include timely project completion.
(Obligations of the contractor)

o The employer’s rights to terminate the contract. (Rights belonging to
the employer)

o The parties’ agreement shall remain in force for five years. (Agreement
belonging to both parties)

2. Clarifying Plural vs. Singular Meaning

Contracts often involve multiple parties, entities, or obligations, and the apostrophe
helps distinguish singular from plural forms.

o Example:

Phrase Meaning

Contractor’s obligations Obligations of one contractor

Contractors’ obligations Obligations of multiple contractors

Buyer's consent Consent of one buyer

Buyers' consent Consent of multiple buyers

3. Avoiding Misinterpretation in Contractual Terms

Incorrect apostrophe use can lead to misinterpretation of contract clauses, potentially
leading to disputes.
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e Incorrect:

o All employees must submit there timesheets by Friday. (Incorrect use of
"there" instead of "their")

o Correct:
o All employees must submit their timesheets by Friday.
4. Abbreviations and Omissions

Although contractions (e.g., don’t, can’t, it’s) use apostrophes, they are not
recommended in legal contracts.

o Instead of: It’s agreed that the supplier will deliver materials by June Ist.
o Use: It is agreed that the supplier will deliver materials by June Ist.
5. Protecting Contract Integrity

Errors in apostrophe usage can lead to contractual disputes or misinterpretation. Minor
punctuation mistakes can alter ownership, obligations, or responsibilities, potentially
affecting enforcement.

o Example of Risk:

o Thecontractor s performance bond is required before the commencement
date.

o If miswritten as The contractors’ performance bond is required..., it
may suggest multiple contractors are responsible instead of one.

Best Practices for Using Apostrophe (’) in Contracts:

v Ensure the correct placement of apostrophes to avoid ambiguity in contract
clauses.

v’ If misused, an apostrophe can change the intended legal meaning, so review
carefully.

v Contracts should undergo legal review to ensure proper punctuation and
wording.

v Always use formal, unambiguous language in contracts—avoid contractions.

v' Conduct a thorough review of contract language to ensure clarity and
enforceability.

12. Role of Forward Slash (/)

The forward slash ( /) is a punctuation mark that has specific uses in contract
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management, but its application is somewhat limited compared to other punctuation
marks. It is typically used in contexts where alternatives, shortened forms, or technical
terms are involved. However, it should be used with care in formal contract language
to avoid any ambiguity or confusion.

1. Indicating Alternatives or Choices

One of the most common uses of the forward slash in contracts is to show alternatives
or choices between two options. This can occur when the contract allows for multiple
choices or flexibility in a particular provision.

e Example:
The contract shall be executed by the buyer and/or seller, as applicable.

o The use of "and/or" shows that either one or both parties could be
involved in the action.

e Example:
The services may be provided by the contractor/subcontractor, depending on
availability.

o Here, "contractor/subcontractor" suggests either party may perform the
services, depending on the situation.

2. Shortened or Combined Terms

The forward slash is often used in shortened forms or to combine terms that are
commonly understood to be interchangeable or linked. This use is more common in
legal or technical language.

o Example:
The parties acknowledge that they are bound by the terms of this agreement
and/or any amendments thereto.

o The slash is used to combine "and" and "or," indicating that the
agreement could be modified by amendments, either in part or whole.

e Example:
The contractor shall deliver the goods in accordance with the project’s
schedule/timeline.

o The slash combines "schedule" and "timeline," treating them as
interchangeable terms.

3. Denoting Ratios or Proportions

In some cases, the forward slash is used to express ratios, proportions, or divisions
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related to payment schedules, performance metrics, or other contract-related data.

e Example:
The payment will be made in installments of $1,000/month for the first six
months, then $2,000/month thereafter.

o Ifusing a ratio structure: The ftotal cost is $1,000/month for 6 months,
then 82,000/month thereafter (1/2 ratio of cost).

e Example:
The contractor must complete 10% of the work per month/quarter.

o This shows a rate of performance (10% per month or per quarter) and
helps define the expected pace of work completion.

4. Dates and Time Periods

The slash is sometimes used in expressing dates or time periods, particularly when
showing different potential start and end dates or possible timelines.

e Example:
The contract is valid from January 1/2, 2025 to December 31/January 2026.

o This could indicate potential options for when the contract is valid,
depending on agreement details.

o Example:
The payment is due on the 15th/30th of each month.

o The slash here indicates alternative dates for payment.
5. Identifying Jurisdictions or Legal Terms

In some legal contexts, the forward slash is used to indicate different jurisdictions,
legal entities, or documents that could apply to the contract. It is used to clarify which
laws, agreements, or entities are involved.

e Example:
This contract is governed by the laws of the State of California/U.S. federal
law.

o This could mean the contract may fall under either state law or federal
law, depending on the circumstances.

o Example:
The goods are subject to a warranty from the manufacturer/supplier.

o This suggests that either the manufacturer or the supplier could be
responsible for the warranty, depending on the contract terms.
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6. Combining Similar Terms or Units

When working with units of measurement, pricing, or similar quantities, the forward
slash may be used to combine related terms or units.

o Example:
The price is quoted as $100/hour of labor.

o Here, the forward slash separates price from the unit of time, providing
a clear measurement for charges.

e Example:
The shipment should arrive within 7-10 days of the contract’s effective date.

o The slash here represents a range of days in which the goods should
arrive.

Best Practices for Using the Forward Slash in Contracts

o Use sparingly: While the forward slash has specific uses, it should not be
overused. Excessive use can make the contract appear cluttered and less formal.
If the choices or combinations can be made clearer without the slash, avoid it.

e Avoid ambiguity: Ensure that the use of the slash does not introduce any
confusion. When indicating alternatives, make sure the meaning is clear to
both parties.

o Clarity over brevity: In some cases, it might be better to spell out alternatives or
combine terms explicitly instead of using the slash. This is especially important
in legal documents, where precision is critical.

e Formal tone: As a formal document, the contract language should remain
precise and professional. The slash is typically acceptable in situations where
it enhances understanding or simplifies terms without sacrificing clarity.

13. Role of Backward slash (\)

The backward slash ( \ ) is not commonly used in contract management or legal
contracts. Unlike the forward slash ( /), which is used in specific contexts to indicate
alternatives, ratios, or combined terms, the backward slash serves very few practical
functions in formal legal writing, especially within contract documents.

In fact, the backward slash is generally avoided in contract management, except in
certain very specific technical or formatting cases.

1. Escaping Characters in Programming or Digital Systems

In certain digital systems or automated contract management tools, the
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backward slash may be used as an escape character to represent special
characters in data input (such as in coding or software development related to
contract management systems). This is not typically relevant to the text of a
contract itself but may be seen in systems that store or process contract data.

o Example (in programming):

In a contract database, the backward slash might be used to escape
certain characters so they can be processed properly. For example, in
computer code that interacts with contract data:

» Contract Title: "Agreement for 12-month Term" is input as
"Agreement for 12-month Term" to handle special characters
properly in the system.

However, this is not something typically encountered in the content of the
contract itself; it's more relevant to the technical aspects of managing contracts
digitally.

In File Paths or URLs in Digital Contract Systems

The backward slash is frequently used in file paths on Windows operating
systems to define directories or folders. In the context of electronic contract
management, you may encounter the backward slash when specifying file paths
or linking documents, but again, this is related to the storage or organization of
contract files, not the contract language.

o Example:
Please ensure that the finalized contract is saved in the folder: C:\
Contracts\Signed\Agreement 2025.pdf.

Why the Backward Slash is Rarely Used in Contract Text:

1.

Lack of Formal Usage

In legal drafting and contract management, the focus is on clarity, formality,
and precision. The backward slash does not contribute to clear communication
in the contract’s provisions. It doesn’t have a standard, widely accepted legal
or contractual meaning.

Possible Confusion

The backward slash might cause confusion in formal writing since it is not
commonly understood to convey anything specific within the context of
contracts. Using it could make a document seem more technical than necessary,
and could lead to misunderstandings if not used carefully.
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3. Legal Consistency

Legal language relies on established punctuation marks such as periods,
commas, semicolons, and colons to structure the document in a way that makes
the meaning clear to all parties. The backward slash is not part of this standard,
which is why it is rarely used in contracts themselves.

While the backward slash ( \ ) has its place in computing, programming, and file
management, it plays no meaningful role in contract management or legal contract
drafting. It is not used in contract language, as it doesn’t add clarity or precision to
contractual terms.

For contract management, focus on using standard punctuation like commas, periods,
semicolons, and colons for clarity. If you're dealing with technical aspects such as file
management or contract databases, the backward slash may appear in file paths, but
not in the contract text itself.

14. Role of Question mark ( ?)

The question mark ( ? ) punctuation plays a distinct and important role in contract
management, although its use is typically more limited compared to other punctuation
marks like commas, periods, or semicolons. In contract management, question marks
are used to seek clarification, request responses, or address ambiguities in contract
terms, communication, or ongoing project details.

1. Seeking Clarification or Additional Information

When there's a need to clarify terms or details in a contract, a question mark can be
used in contract negotiations or correspondence to obtain further information. This
can help ensure both parties fully understand the terms, preventing future disputes or
misunderstandings.

e Example:
Does the contract cover additional services beyond the specified scope?

o This query asks for clarity on whether there are additional obligations
or services included.

2. Requesting Confirmation

A question mark can be used to request confirmation or a response from the other party
about the fulfillment of certain conditions or details. It is commonly seen in follow-up
letters or contract amendments.

o Example:
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Can you confirm if the payment will be made on the agreed-upon date of
April 1, 2025?

o This question seeks confirmation about an important aspect of the
contract—the payment date.

3. Negotiation and Amendments

During contract negotiations, a question mark is often used to ask for changes or
propose terms. The phrasing of these requests is critical in contract discussions, as it
invites discussion or further negotiation.

o Example:
Would it be possible to extend the delivery deadline by an additional 30 days?

o In this case, the question mark invites further negotiation and potential
amendment to the original contract terms.

4. Addressing Uncertainties or Ambiguities

If a contract clause is unclear or has multiple interpretations, a question mark can
signal that ambiguity needs to be resolved. It’s a way of highlighting that the meaning
or scope of a term is not fully understood and requires clarification.

o Example:
Does the term "reasonable effort" in Section 5 refer to timeframes or overall
performance?

o This question helps eliminate ambiguity in the contract language,
seeking clarification on a vague or unclear term.

5. Formal Requests for Action or Information

Question marks can be used in formal requests to prompt the other party to take action
or provide information. For example, a contract manager might use a question mark
when requesting documents, approvals, or status updates during the course of a project.

o Example:
Will you be able to submit the required reports by the end of the month?

o This asks for confirmation or a response about the timing of a required
deliverable.

6. Prompting Compliance or Performance

Sometimes, contract managers use questions to ensure that specific actions are taken
according to the terms of the agreement. A question may be posed to check if a
particular obligation has been met or to ask about compliance.
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o Example:
Has the project been completed in accordance with the specified standards?

o This is an inquiry into whether the terms regarding project completion
have been fulfilled.

7. Legal Inquiry or Dispute Resolution

In cases where there's a legal dispute or a need to understand different interpretations
of a contract clause, question marks can be used in letters or formal requests to clarify
terms before initiating dispute resolution processes.

e Example:
Is the indemnity clause in Section 10 enforceable in the event of a third-party
claim?

o This question seeks clarification on the enforceability of a clause under
certain circumstances, which can influence potential legal actions.

Best Practices for Using Question Marks in Contract Management

e Limit Use in Formal Contract Text: Question marks should not be used in the
core provisions of the contract itself, as the language should be assertive and
clear. Use them primarily in correspondence or negotiation discussions.

e Be Direct and Specific: When using a question mark, ensure that the question
is clear and directly related to an aspect of the contract or relationship that
requires a response.

o Maintain Formal Tone: While it's acceptable to use question marks, the tone of
the inquiry should remain professional and formal.

e Follow Up for Clarification: In case of ambiguous answers or delayed
responses, follow up with further inquiries, especially in relation to ongoing
contract performance or compliance.

Example of a Well-Constructed Question in a Contract Letter:
Dear [Recipient's Name],

I would like to confirm that the delivery of the goods is scheduled for March 15, 2025.
Could you kindly provide an update on the status of the shipping arrangements?

Please let me know if any additional information is required to facilitate this process.

Best regards,
[Your Name]

In this example, the question is politely phrased to ask for an update or confirmation,
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which is appropriate in the context of a formal contract letter exchange.
15. Role of Hyphen ( -)

Ahyphen (-) is a small but powerful punctuation mark in contract management. It helps
ensure clarity, precision, and accuracy in legal and contractual documents. Misuse or
omission of a hyphen can lead to ambiguity, misinterpretation, and potential disputes.

1. Creating Clear Compound Modifiers

Hyphens are used to connect words that function together as a single adjective before
a noun.

< Example:

e The contractor shall provide a cost-effective solution. (A solution that is
effective in terms of cost)

e The contractor must follow well-defined procedures. (Procedures that are
clearly defined)

o The employer must ensure a high-quality workforce. (A workforce of high
quality)
X Without the hyphen, the meaning can be unclear or misleading.

e The contractor must follow well defined procedures. (Does "well" describe
"defined" or something else?)

2. Distinguishing Different Contractual Terms
Some contract terms require hyphens to differentiate meanings.
< Example:
o A "three-year contract” means a contract lasting three years.

o A "three year contract" (without hyphens) could be misread as three separate
contracts for a year each.

3. Clarifying Numerical Ranges & Units
Hyphens help avoid confusion when specifying quantities, dates, or measurements.
<& Example:

o The subcontractor must complete a 10-day inspection period. (A period of 10
days)

e The contract includes a 5-percent retention clause. (A clause with 5% retention)

o The project requires a 20-meter-long steel beam. (A beam that is 20 meters
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long)
4. Ensuring Legal Consistency in Defined Terms
Contracts often include defined terms that use hyphens for uniformity.
<& Example:

o “Force-Majeure Event” shall mean an unforeseen event beyond the control of
the parties.

o “Turn-Key Project” refers to a project where the contractor is responsible for
the entire process until handover.

5. Avoiding Misinterpretation in Liability & Obligations
A missing hyphen can completely change the scope of responsibility in a contract.
< Example:

e The contractor is responsible for third-party claims. (Claims made by an
external party)

o The contractor is responsible for third party claims. (Unclear—does "third"
modify "party" or "claims"?)

Best Practices for Using Hyphen ( - ) in Contract Management

Use hyphens to prevent misinterpretation in contract language.
Hyphenate compound words where necessary to preserve the intended meaning.

Use hyphens with compound numbers and unit descriptions to ensure accuracy.

<N X X

If a contract defines a hyphenated term, use it consistently throughout the
document.

<

Ensure proper hyphenation in liability clauses to avoid disputes.

16. Role of Exclamation Mark (!)

The exclamation mark ( ! ) plays almost no role in formal contract management
because contracts require clarity, precision, and neutrality. Legal documents must be
free from emotional expressions, urgency, or ambiguity, which exclamation marks can
introduce.
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1. Contracts Must Be Formal and Legally Precise

Civil contracts are legally binding agreements that establish clear obligations, rights,
and penalties. Using an exclamation mark can make clauses appear emotional,
exaggerated, or informal, which can create confusion.

<& Example (Incorrect Usage):

o The contractor must complete the project by June 30th! Failure to comply will
result in penalties!

o X Sounds aggressive or urgent rather than a clear legal obligation.
<& Revised (Correct Usage):

o The contractor shall complete the project by June 30th. Failure to comply will
result in penalties as per Clause 5.2.

o Uses neutral, enforceable language.
2. Avoids Misinterpretation in Contractual Obligations

Exclamation marks can make obligations appear vague or exaggerated, potentially
leading to legal disputes.

<& Example (Incorrect Usage):
o The work must meet high-quality standards!

o X What does "high-quality" mean? The phrase is subjective and could
cause disagreements.

<& Revised (Correct Usage):

e The contractor shall ensure that all work complies with the quality standards
specified in Section 10.2.

o Provides clear, measurable obligations.
3. Prevents Legal Risks in Dispute Resolution

If an exclamation mark appears in a contract clause, it might suggest urgency, emotional
bias, or subjective intent, which could weaken legal enforceability.

<& Example (Incorrect Usage):

o The employer has the right to terminate the contract immediately if the safety
rules are violated!

60’.'77

o X The phrase “immediately” combined with could be seen as

harsh or improperly enforced.

T wRE aE w MW



<& Revised (Correct Usage):

o The employer may terminate the contract upon written notice if safety rules are
violated, as per Clause 8.4.

o Clearly defines process and conditions for termination.

When (If Ever) Can an Exclamation Mark Be Used?
While generally avoided in contracts, exclamation marks may occasionally appear in:
e Marketing Agreements (e.g., advertising contracts)

o Informal Contract-Related Communications (e.g., emails, memos, or letters of
intent)

e Non-Legal Sections (e.g., motivational statements in project charters or
agreements)

<& Example:

o "We look forward to a successful project together!" (Acceptable in a cover
letter, not in the contract itself.)

17. Conclusion

Punctuation in contract agreements affects legal interpretation, clarity, and
enforceability. Misplaced punctuation can change the meaning of a clause, leading
to financial loss and legal disputes. By using commas, semicolons, colons, and other
punctuation correctly, contracts remain precise and enforceable.
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New Strategy and Emerging Focus in Procurement: Use of Merit

Point Criteria and Rated Criteria for Procurement of Works,
Goods, Non-Consulting Services

Historical Approach Dharmendra Kumar Jha '

Procurement for Works projects specified minimum requirements in bidding documents, awarding

contracts to the lowest-priced bidder meeting those standards.
Set-backs

Brings low quality contractors

Awards to abnormally low bids

Poor quality of works/deliverables
Subpar contractor performance
Implementing issues

Delay in Procurement and disbursement
Time Overrun and Cost Overrun

Value for Money (VfM) Solutions

ADB’s 2017 Procurement Policy introduces flexibility, enabling Merit Point Criteria
Proposal (MPC) to address these weaknesses.

ADB procurement reforms intend to ensure VFM by improving flexibility, fairness, quality,
and efficiency throughout the procurement cycle.

VFM is part of a holistic procurement structure with three support pillars: efficiency, quality,
and flexibility.

The two key principles of transparency and fairness weave across all elements of the
structure.

In VFM, the effective, efficient, and economic use of resources, which requires an evaluation
of relevant costs and benefits along with an assessment of risks, non-price attributes, and/or
total cost of ownership as appropriate

When considering VFM in the context of procurement, pay attention to anything that (i)
shortens the procurement cycle time frame or (ii) accelerates delivery of the development
project resulting greater value creation for all stakeholders.

Merit Point Criteria (MPC): Definition and Benefits

Merit point criteria contribute to fit-for-purpose procurement outcomes that achieve value for money
and project's development objectives. MPC in public procurement are crucial for ensuring fairness,
transparency, and value for money. They help to select the most qualified bidders based on predefined,
objective standards, such as technical expertise, past performance, and price.

Director, Public Procurement Monitoring Office
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This process reduces the risk of corruption and favoritism, leading to better outcomes for public projects.
It fosters competition and innovation, driving suppliers to improve their offerings. Furthermore, the use
of clearly defined merit point criteria supports accountability, making it easier to monitor and evaluate
the procurement process.

MPC are supplementary criteria that use merit points in assessing non price attributes of bids to
determine the substantially responsive bid that is most advantageous, i.e., offers the optimum Value for
Money (VFM). Generally, MPC are used to assess relative merits of a bidder’s technical bid that meets
the qualification requirements to perform the contract, rather than the bidder’s historical performance.
However, there may be cases where bidders’ previous experience and performance may be relevant to
quality of works to be delivered; in which case such elements can be evaluated through MPC.

As with other Evaluation and Qualification Criteria, MPC and the method by which bids will be
evaluated against them must be clearly stated in the bidding document. These non-price criteria may be
used to assess the following features, among others:

(1) the degree to which the performance, capacity, innovative features or functionality features offered
by bidders meet or exceed the levels specified in the performance and/or functional requirements
and/or influence the life cycle cost defined in the Employer’s Requirements;

(i) quality of bids in terms of methodology or method statement, work plan, project team, key
personnel, access to key equipment, site organization, safety, quality assurance, mobilization
schedule, implementation schedule, community management, sustainability aspects, occupational
and health safety (OCHS), environmental and social safeguard issues management, net zero/carbon
reduction, supply chain management, cyber security and any other specific activities as indicated in
the Employer’s Requirements; and

(iii) ability of bidders to meet and exceed any sustainable procurement requirements specified in the
Employer’s Requirements.

(iv) assign scores to technical / qualitative aspects of bids and used to compare how bidders intend to
address key technical aspects of a project

(v) effective for addressing project-specific risks and opportunities and combined with financial
scores for achieving Value for Money

Effective use of Merit point criteria may:
(1) Increase Efficiency and Reduce Procurement Time

» Use of Merit point criteria increases the likelihood of participation by and award of contract to
reputable contractors and suppliers, contributing to the efficient implementation of the contract.

(1) Reduce Risk and Improve Quality

» Merit point criteria place greater emphasis on quality and successful procurement outcomes,
increasing the level of attractiveness to reputable contractors and suppliers.

» Use of evaluation and qualification criteria that are suitable to the specifications will reduce
contract implementation risks.

(1) Deliver Value for Money
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(V)

(V)

\D)

* Use of evaluation and qualification criteria that are well designed and fit-for-purpose will deliver
better value for money.

* Merit point criteria allow better consideration of trade-offs between costs and quality.

« Consideration of sustainability, both environmental and social factors, and of a healthy supply
chain.

Improve Fairness and Transparency

* Use of clearly defined evaluation and qualification criteria that are appropriate to the complexity
of the contract give reputable contractors and suppliers confidence that they will be treated fairly
and transparently.

Encourages Innovation

*Small firms with strong technical capabilities or innovative solutions can compete effectively if
criteria favor quality and innovation.

Level Playing Field

*Clear, transparent evaluation and qualification criteria can reduce favoritism, giving small
businesses a fair chance if they meet the standards.

(VIl) Focus on Capabilities

*Small businesses that excel in specialized skills or sustainability practices might stand out more
based on merit rather than just price.

The Procurement Regulations state that the aim of the evaluation is to identify the substantially
responsive bid offering the optimum value for money. This provides flexibility for the use of Merit
point criteria in evaluating technical aspects of bids, either to supplement a lowest evaluated price
assessment or to determine a combined technical and price score for each bidder.

BOX 1 Notable Results of FIDIC Survey on Its Worldwide Member Associations and Multilateral
Development Banks

* Low bids are causing a problem.

* Nearly 40% of countries award contracts based on quality and price method.

* Nearly 40% of countries award contracts based on least cost.

» About 20% apply average rule/alternative selection method.

Source: FIDIC Selection of Contractors (Proposed Alternative Mechanism to Award Construction
Works Contracts), 1st edition 2017.

Circumstances for Using Merit Point Criteria (MPC)
Merit point criteria may be considered as part of the evaluation criteria in the following circumstances:

(i)

(i)

where price should not be the sole determining factor, e.g., the assessment of the balance between
cost and quality is desired to achieve value for money;

when the scope of the contract is complex, e.g., information and communication technology,
textbooks, custom-designed equipment or plant, or sophisticated infrastructure such as water
supply conveyance tunnel, road and railway tunnels, elevated railway, via ducts , high rise bridges,
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mega hydropower projects and desalination plant;

(iii) to enable the ranking of technical bids, e.g., for purposes of comparing and identifying the
differences between technical proposals;

(iv) when there is a need to evaluate solutions that exceed the requirements or when alternative or
innovative solutions are allowed;

(v) where certain aspects of bids are not quantifiable or cannot be expressed in monetary terms;

(vi) where the borrower has identified value-add in using Merit point criteria over lowest evaluated bid;
and

(vii) for certain non-routine, non-consulting services, e.g., delivery of health care services that are best
procured through a procedure similar to the quality- and cost-based selection procedure used for
the recruitment of consulting firms.

Where to use Merit Point Criteria?

@ World Bank

All new International Procurements

ADB §"“§

Recommends to use this approach

from January 2025. Use of an advertised or invited on or after

approach other than MPC should September 1, 2023, using a Bank

be justified through the strategic Standard Procurement Document

procurement planning. must use Rated Criteria.

Options for Applying Merit Point Criteria (MPC)

There are two options for applying MPC in bid evaluation:

(1) Option 1. Bids are evaluated and scored based on the Merit point criteria indicated in the
bidding document. Bidders must achieve a prescribed minimum technical score in order
to be assessed as substantially responsive. Prices of substantially responsive bidders are
evaluated using adjusted bid prices and/or life-cycle costs as the total costs of ownership.

(1) Option 2. This option is similar to Option 1 except prices are instead scored using a
prescribed formula, and a combined technical and price score is determined for each
substantially responsive bid.

The bid with the highest combined technical and price score will be assessed as the most advantageous
bid, i.e., the bid offering the optimum Value for Money (VFM), and awarded the contract.
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Benefits and Risks of Using Merit Point Criteria
The following are the benefits and risks of using MPC in bid evaluation:
(I) Benefits

(a) enables the borrower to rank technical bids in order of merit;
(b) rewards technical bids that exceed the minimum requirements;
(c) determines the most advantageous substantially responsive bid

(d) encourages participation from (potentially new) highly qualified bidders and motivating
them to offer better solutions

(e) communicates a strong change signal to the market, particularly those who seek to ‘game’
the process by winning on a low initial price

(f) discouraging low-bidding and increasing project performance and

(g) facilitates the evaluation of technical merit and quality, and allows objective comparison of
solutions or methodologies offered by the bidders

(h) enables the borrower to allow premium for technical bids that minimize or improve the
environmental and social impact, and that propose higher standards for occupational health
and safety management; and

(i) achieving Value for Money and reduces the risk of collusion

(IT) Risks

(a) subjectivity is introduced into the bid evaluation process when MPC are formulated in an
abstract manner, and

(b) the borrower may evaluate technical bids in an arbitrary or manipulative manner when scores
given to each bid are not accompanied by narratives that clarify the basis for such scores.

Way of Structuring Merit Point Criteria

The borrower has broad discretion in structuring MPC to determine the bid offering the optimum value
for money. Different approaches are available depending on the nature of procurement and technical
complexity of the Employer’s Requirements.

Key to formulating the criteria and sub criteria to be scored is understanding the nature and complexities
of the Employer’s Requirements, available technical solutions, and the best procurement practices in the
sector. Based on this understanding, qualified borrower’s staff or consultants who have experience in the
particular field and who are fully informed of the details of the Employer’s Requirements will establish
the criteria, features, and sub criteria to be used to assess each bidder’s ability to meet or exceed the
requirements and provide the optimum VFM.

The weights for each criterion and sub criteria are determined according to their relative importance in
meeting the Employer’s Requirements. Table 1 provides a sample set of criteria for a works contract.
The weights of individual criteria, in the aggregate of 100, in this example are set as the maximum score
for that criterion.
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Table 1: Example of Merit Point Criteria and Weightings

Criteria S (max)
1. Overall Project Management 20
2. Implementation Methodology and Work Plan 40
3. Programming and Mobilization 10
4. Quality, Safety and Environment 30

" o Total 100

S (max) = maximum score.
Source: Asian Development Bank.

Technical Factors Considered to Assess Bids during Evaluation

Site Organization and Project Management

Resources, logistics, communication and co-ordination

® Work Plan

Critical issues, milestones, project management system

Method Statement

Understanding, approach, employer’s requirement and specifications, construction
methodology and technology and risk management

Quality, Health, Safety and Environment Management

Reporting method for site registration and accounting for people on the site at any one time
Staff induction and Incident response plans

Additional machinery and equipment operators’ qualifications to be undertaken in order to
work on site

Occupational and Health Safety System (OCHS) management systems, promotion and
training provision

@ Social and Community Management
e Community engagement, socio-economic benefits, local impact mitigation, social and
environmental safeguards

@ Sustainability Aspects

N cs

Technical capability and past experience of the bidder

Compliance & certifications

Use of local labor , small and medium enterprises(SME) and Sustainably sourced materials
Waste reduction, elimination, resource efficiency and verification of recycled content
Environmental and Social impact Assessment

Sustainable design and methods and Life-cycle consideration
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@ Experiences and Qualifications

» Performance
e References for equivalent size and type of projects and services
e Quality management systems
e To what extent the proposal adds value in terms of functionality

» Capacity
e  Current capacity of company

» Functionality
e  To what extent does the Proposal enhance the quality of the project in terms of the specification
e Detail construction materials that will enhance final product (value engineering)
e Durability of construction materials and Innovative processes used

» Project Team / Key Personnel
e Team committing to the project
e Team's experience and Contract personnel resource schedule
e  Organizational chart and Key personnel resourcing
e Subcontractors and suppliers that will be relied upon for delivery and Key trades

» Net Zero / Carbon Reduction
e Net Zero commitment
e  Carbon reduction initiative, targets, strategies and opportunities

»  Supply Chain Management
e  Supply risk management process/approach
e Code of conduct
e  Supplier/contractor social and environmental performance
e  Supply chain visibility and Proficiency in supply chain risk management
e Proficiency in delivering against environmental and social objectives

Technical and Price Ratio for Bid Evaluation

The borrower may use the technical scores derived from use of MPC to calculate a combined technical
and price score for each bid to identify the substantially responsive bid offering the optimum VFM
(refer to the Various Examples as prescribed below for various scenarios of the combined scores
based on different technical and price ratios). BOX 2 presents the technical-price ratio used by various
institutions. The appropriate technical—price ratio, to be specified in the bidding document, depends on
the weight the borrower puts on technical versus price, as follows:

(I) Higher technical-price ratio (90:10 to 60:40)
(a) The borrower puts more premium on quality rather than price.
(b) Bidders are likely to propose more than the borrower’s technical requirements.

(IT) Lower technical to price ratio (50:50 to 10:90)
(a) The borrower puts equal or more premium on price rather than quality.
(b) The borrower’s national legislation mandates contract award to the lowest evaluated bidder.
(c) Bidders are likely to structure their bid just to meet the minimum requirements.
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BOX 2 Technical-Price Ratio Used by Various Institutions

« Asian Development Bank: neither restriction nor prescription on technical—price ratio.

* International Federation of Consulting Engineers: 80/20 in identifying the most economically advantageous
tender (FIDIC Procurement Procedures Guide, 1st Edition 2011). At least 80% of the total score to truly value the
technical aspect (Proposed Alternative Mechanism to Award Construction Works Contracts), 1st Edition 2017).
» World Bank: the relative weight to be assigned to rated criteria should generally not exceed 30%, but it may be
set as high as 50% if justified to achieve value for money.

* European Union: no restriction or prescription on technical—price ratio.

Rating of Merit

Merit points are assigned to all bids that have passed the qualification criteria, and applied consistently
according to the criteria and sub criteria. This facilitates the evaluation of technical merit, quality, risk,
and other relevant factors, and allows objective comparison of the bids or the different solutions offered
by the bidders. Objectivity will be improved through a scoring system using score descriptors that
provide a benchmark against which borrower’s evaluators can rank or score bids.

Table 2 provides a sample scale of grading or rating from 0 to 5, or 0 to 100% (0—20-50-70-80—
100), which may be considered in rating or ranking the sub criteria. Depending on the nature of the
procurement, the scale of grading may only be 1 to 4 instead of 0 to 5.

There should be a separate Scale of Grading or Rating for each criterion. This will allow evaluators to
make a reasonable judgment on the scores to be given for each criterion, and thus mitigate the possibility
of undue discretion in giving full scores or 100% for a poor submission. To the extent possible, there
should be uniformity in the Scale of Grading or Rating for all the criteria in a particular procurement.

Table 2: Sample Score Descriptors

Table 2: Sample Score Descriptors

Score or

Rating Rank Description of Rating of Scores

Excellent submission (100%) 5 Significantly exceeds the
requirements

Good submission (80%) 4 Marginally exceeds the
requirements

Acceptable submission (70%) 3 Satisfies the requirements

Some reservations (50%) 2 Does not fully meet the
requirements

Serious reservations (20%) 1 Significantly below the requirements

Unacceptable submission (0%) 0 Feature is absent

Source: Asian Development Bank.
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Combined Technical and Price Evaluation

A combined technical and price score will be calculated for each substantially responsive bid using
the weights or ratio and formula indicated in the evaluation and qualification criteria. The bid with the
highest combined technical and price score will be determined as the most advantageous bid. Below are
two sample formulas to calculate a bidder’s price score that is inversely proportional to its price, i.e., the
lower the price, the higher the score.

(1) The first sample formula for computing the combined technical and price score is presented in
equation (1):

B - CI&X+T (100-X) (1)

Where, c Thigh

B = combined technical and price score

C = evaluated bid price

Ciow = lowest of all evaluated price among responsive bids

T = total technical score awarded to the bid

Thigh = technical score achieved by the bid that was scored highest among all responsive bids

X = weight for price

(i1) The second sample formula for computing the combined technical and price score is presented in
equation (2):

B=(C,_ /C) X +T (100-X) (2)

Merit Point Criteria for Quantifying and Weighing
Merit point criteria are quantified and weighted through a systematic process to ensure fairness and
objectivity in evaluating bids. Here's how it typically works:

1. Define Clear Criteria: Establish specific, measurable factors such as technical capability,
experience, quality, sustainability, and price.

2. Assign Weights: Allocate a percentage or points to each criterion based on its importance to
the project. For example, technical quality might be 40%, price 30%, and sustainability 20%.

3. Develop Scoring Scales: Create scales (e.g., 0-10 or 0-100 points) for each criterion, with
detailed descriptions for different performance levels.

4. Evaluation: During review, assess each bid against the criteria and assign scores accordingly.

5. Calculate Total Score: Multiply each criterion's score by its weight and sum these to get the
bid’s total score.

This approach promotes transparency, allowing bidders to understand how their proposals will be
judged. It also ensures that the evaluation aligns with the project’s strategic priorities.

Example A
Criterion Weight Bidder's Score Weighted Score
Technical Quality 40% 8/10 0.40 *8=3.2
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Price 30% 7/10 030*7=2.1
Sustainability 20% 9/10 020*9=1.8
Delivery Time 10% 8/10 0.10*8=0.8

Total Score=3.2 +2.1 +1.8 +0.8=7.9/10

Challenges in implementing Merit point criteria based procurement
Implementing merit-based procurement can face several challenges, including:

1.

10.

11.

Balance:

Subjectivity in Evaluation: Despite clear criteria, evaluators might introduce personal
biases, affecting fairness.

Complexity in Criteria Design: Developing comprehensive and measurable criteria that
accurately reflect project priorities can be difficult.

Transparency and Accountability: Ensuring transparency throughout the process to prevent
favoritism or corruption requires robust systems and oversight.

Capacity and Training: Evaluators and procurement officials need proper training to assess
bids objectively and consistently.

Resistance from Stakeholders: Bidders or internal stakeholders may prefer uneven playing
fields or resist changes from traditional price-based awarding.

Balancing Price and Quality: Finding the right mix between cost and non-price factors
often involves trade-offs, and misjudging this balance can lead to suboptimal outcomes.

Potential for Litigation: Disagreements over evaluation criteria or scoring can lead to legal
disputes, delaying projects.
Resource Intensiveness: A merit-based process often demands more time, effort, and

resources to evaluate non-price factors thoroughly.

Stringent Criteria: High technical or administrative requirements might be difficult for
small businesses to meet, limiting their opportunities.

Competition with Larger Firms: Larger companies often have more resources to craft
comprehensive bids, potentially overshadowing small businesses.

Legal Constraints: Provisions for applying Merit point criteria under existing procurement
legislation.

To foster small business participation, procurement processes should include measures like capacity-
building support, simplified criteria where appropriate, and outreach programs.
Rated Criteria

Globally more countries using Rated Criteria, some for 30 years +. Increasingly used to support wider
social, economic, cultural and environmental outcomes. Many others are modernizing to allow Rated
Criteria, recently India and Croatia updated procurement laws to permit Rated Criteria (now Croatia
uses for 90% of all procurements).Encourages participation from (potentially new) highly-qualified
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suppliers and motivates them to offer better solutions, because they know their efforts will be given
importance. Rated Criteria Sends a strong change signal to the market (particularly any who try to win
bids with a low initial price).It’s the right thing for development and the project.

Since 2016, the World Bank’s Procurement Framework has enabled Borrowers to use Rated Criteria
to evaluate non price factors such as technical matters, quality, sustainability, environmental, social,
innovative aspects of Bids, and so on, when determining an award decision.

Rated Criteria are used to evaluate non-price attributes of Bids/Proposals, including quality, risks/
mitigations, opportunities, sustainability, and other technical aspects. Rated Criteria Assign scores to
technical / qualitative aspects of bids or proposals and can be used to compare how bidders intend to
address key technical aspects of a project. Rated Criteria are effective for addressing project-specific
risks and opportunities and are combined with financial scores to award contracts based on Value for
Money (VFM).

Rated Criteria are:

" A subset of Evaluation Criteria, used as part of an overall Evaluation Approach
= Used to differentiate between quality aspects of different Bids/Proposals
= Prioritized and focused on critical technical matters e.g., credibility of Works

methodology and related plans, risk assessments, achievement of environmental and
social objectives etc.

" Weighted according to importance
. Tailored to specific project needs (avoiding a cookie cutter approach)
. Used as part of a two-envelope approach, assessing quality first before

conducting the financial evaluation

When Rated Criteria are used, the Most Advantageous Bid/Proposal is the Bid/Proposal of the Bidder/
Proposer that meets the qualification criteria and whose Bid/Proposal has been determined to be:

(a) substantially responsive to the Request for Bids/Request for Proposals document; and
(b) the highest ranked Bid/Proposal.
Rated Criteria may:

= Beastatement of qualitative aspects of a requirement (e.g. the timber must be sourced
from independently certified sustainable sources)

= Specify the minimum standard where requirements are mandatory (e.g. the road must
be at least 5 meters wide)

= Seek solutions (e.g. design a flood defense to protect from a 1 in 200-year flood event)

= Specify the minimum quality by setting a Minimum Quality Threshold score (e.g.
Bidder/Proposer’s Labor Management Plan must score at least 3 out of 4 to proceed)

= Be input, outcome or performance based
Rated Criteria should be:

= Scorable and able to be rated to justifiably differentiate Bids/Proposals
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= Specific and proportionate - designed to address project objectives, risks and issues

Rated Criteria provides a mechanism to identify and reward suppliers that:

Design assets that deliver efficiency improvements

methodology to addresses them
Assign key personnel with relevant expertise and experience
Use locally sourced, sustainable materials

Proactively manage supply chain risks

VVVV VV

Seek to reduce carbon emissions from their supply-chain

Rated Criteria — Example B

Demonstrate an understanding of environmental and social risks and put forward a sound

Technical Factor Weight (%)

>  Extent the technical proposal exceeds the requirements of the Specifica-

tion
»  Method Statement for construction activities (and design, if any) corre-

sponding to the requirements as stated in the Specifications and ESHS

framework
»  Site Organization
»  Work Program and completeness of allocated resources
»  Management strategies and implementation plans (MSIPs) for ES
»  Qualifications and Experience of Contractor’s Representative and Key

Personnel
>  Deployment schedule of Key equipment & utilization strategy
»  Any other technical factors as appropriate
Total 100%

Example C: Final - Technical vs Financial Cost
Score Proposal A Proposal B Proposal C Proposal D
Quality Score 31.66 33.33 30.00 40.0
Financial Cost Score 50.76 52.80 60.00 55.02
Combined Score 82.42 86.13 90.00 95.02
Recommended

Example D — Airport Terminal Reconstruction Project, Sint Maarten L

_forAward__ |

1. Site Organization, Team Composition and Qualifications and Experience of Contractor’s

Representative and Key Personnel (20%):

M <R
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Project Management Team composition including proposed sub-contractors (15)
Organizational set up including proposed subcontractors (5)

2. WorkProgram (25%)

Work Program and a statement clearly indicating the strategy of execution (15)
How lessons learnt from similar projects will be implemented (5)

Measures to avoid potential delays (5)

3. Method Statement for Construction Activities (25%):
Quality control and assurance (5)
Approach and method statement for logistics, phasing, overcoming challenges of

building on an island (5)

Approach and method statement for coordination and integration with other

contractors (5)

Project specific risks and mitigation measures (10)

Value Engineering in cost reduction/saving/efficiency suggestions (10%)

Economic Participation (15%)

Economic integration plan e.g. involvement of sub-contractors, suppliers, personnel

(10)

Plan for technical knowledge transfer to local staff enabling future
maintenance and operation activities (5)

6. Management Strategies and Implementation Plans for ES (5%)

Determining the Weighted Technical Score

The Bidder/Proposer with the highest evaluated technical scores is assigned a total score of 100 points
(e.g., 100%), other Bidders’ evaluated financial costs are then divided into the lowest evaluated financial

cost score to arrive at a comparative score (ratio/percentage).

Using the Comparative Scoring Methodology, each Bid/Proposal’s total technical score is divided by
the highest technical score and then multiplied by the weighting available for technical criteria. See the

example below:

Initial Technical Score
Example technical-financial weighting

Example E: Evaluating Technical Aspects of Company’s A Bid/Proposal

Criteria Weighting Score Weighted Score
(weighting x score)
Overall effectiveness of proposed project in
delivering requirements 50% 2 100
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Methodology for delivering project 25% ) 50
Quality of team proposed 15% 2 30
Sustainability 10% 1 10
Bidder A score for technical TOTAL 190

Calculate the Final Technical Weighted Score

Using a Comparative Scoring Methodology, the final technical score is divided by the highest technical
score. In this example, Bidder/Proposer A has an initial technical score of 190. The highest technical
score was achieved by Bidder/Proposer D, which scored 240. The technical versus financial cost
weighting to be applied is 80% / 20%, respectively.

Calculation of Final Technical Score

Weighted Score 190W x 100 = 79.16 x Technical Weighting (80%) = 63.33 points
Highest Technical Score 240

Figure I is an illustrative example of the application of the overall technical weighting to each Bidder/
Proposer’s technical score:

FIGURE I Example technical score matrix

Results of Technical Evaluation All Bids

v

Bidder/ Total Evaluated Comparative Weighted Technical
Proposer Technical Score Technical Score Score (80%)
A 190 79.16 63.33
B 200 83.33 66.66
C 205 85.42 68.33
D 240 100.00 80.00
E 145 60.42 48.33

Determining the Weighted Financial Cost Score
The Bidder/Proposer with the lowest evaluated financial cost is assigned a score of 100 points

(e.g.,100%); other Bidders’ evaluated financial costs are then divided into the lowest evaluated financial
cost score to arrive at a comparative score (ratio/percentage).
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In this illustrative example below Bidder/Proposer A’s price is $5,200,000, whereas the Bid/Proposal
with the lowest financial cost was $4,400,000.

The financial cost score is therefore calculated as follows, example for Company A:

Lowest Cost : $4,400,000

x 100 = 84.6 x Financial Cost Weighting 20%
Company A: $5,200,000
=16.92 Points

FIGURE II Example financial cost score matrix

Bidder/ Total Evaluated Financial Comparative Financial Weighted Financial Cost
Proposer Cost Cost Score Score (20%)
A $5,200,000 84.6 16.92
B $4,999,999 88.0 176 0
C $4,400,000 100.0 20.00
D $4,800,000 91.7 18.3 4
E $1,100,000 Nil, rejected as ALB Nil, rejected as ALB

Combined Technical & Financial Cost Score for Bidder/Proposer A

Final Technical score

Final Financial Cost Score

Total
A

63.33
16.92

80.25 Combined points for Bidder/Proposer

Figure III illustrates an example where Bidder/Proposer D with a total combined score of 98.34 is the
first-ranked Bid/Proposal and is therefore recommended for award of contract.

FIGURE III Example combined technical and financial cost score matrix

Bidder/ Weighted Weighted Financial Combined Score Rank
Proposer Technical Score Cost Score

A 63.33 16.92 80.25 #4

B 66.66 17.60 84.26 #3

C 68.34 20.00 88.34 #2

D 80.00 18.34 98.34 #1

E 48.33 Nil, rejected as ALB Nil, rejected as ALB Not Applicable

The Bidder/Proposer D with the highest combined total score is the one recommended for award of contract.

Endnotes

1. Procurement
2. This Guidance does not replace the Evaluation Criteria and mechanisms specified in the
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applicable Procurement Documents.

3. See Thresholds for Procurement Approaches by Country.

4. Guidance Procurement Hands-on Expanded Implementation Support.

5. Guidance, Project Procurement Strategy for Development.

6. Guidance, Competitive Dialogue.

7. World Bank Procurement Policy

8. Guidance, Conflict of Interest

9. Template, Conflict of Interest Declaration.

10. Application, if the substantial responsiveness is applied to Prequalification/Initial Selection.

11. Guidance on Abnormally Low Bids and Proposals.

12. Bob Kwartin bobkwartin@gmail.com

13. Greg Giddens greggiddens12@gmail.com

14. Implementing Rated Criteria and Sustainable Public Procurement 2023 Andy Cochrane,
World Bank
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Understanding Major and Minor Deviations in Bid Evaluation

Birendra Kandel*

Abstract

Bid evaluation is a critical step in procurement, where the goal is to identify the lowest
evaluated substantially responsive bid, which may not always be the cheapest. Bids often have
deviations—classified as major or minor—from the requirements. Major deviations, like non-
compliance with bid validity or technical specifications, render a bid non-responsive and lead to
rejection. Minor deviations, such as small delays in delivery or missing minor documentation,
don t materially affect the bid's compliance and can often be quantified monetarily (up to 15%
of the bid price) for fair comparison. Legal provisions, like Nepal's Public Procurement Act,
emphasize evaluating minor deviations fairly while rejecting major ones. The key is ensuring
fairness, transparency, and competition by carefully distinguishing between major and minor
deviations during evaluation.

1.Introduction

Evaluation of the bids is always a crucial step in the procurement process. Bids are very
hardly fully compliant to the requirements as set forth by the bidding document issued by
the public entity. The main purpose of bid evaluation is to determine the lowest evaluated
substantially responsive bid among the bids submitted on or before the bid closing date and
time specified in the bidding document. The lowest evaluated substantially responsive bid
may or may not necessarily be the lowest priced bid. In the evaluation procedures of the
bids, the term “substantially responsive” is widely used. The bids received shall be strictly
evaluated according to the terms and conditions of the bidding document. The bid evaluation
committee concludes the bid evaluation process by declaring some of the requirements to be a
minor deviation from the requirements of the bidding document, hence the term “substantially
responsive bid” is used rather than a “perfectly responsive bid”. Deviations from the evaluation
requirements may be major or minor, which is briefly described in this article.

2. Deviation, Reservation and Omission

The Standard Bidding Document (SBD) issued by the Public Procurement Monitoring Office
(PPMO), Nepal describes deviation, reservation and omission as below:

“Deviation” is a departure from the requirements specified in the Bidding Document.
- “Reservation” is the setting of limiting conditions or withholding from complete
*  Senior Divisional Engineer, Ministry of Water Supply
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acceptance of the requirements specified in the Bidding Document; and

“Omission” is the failure to submit part or all of the information or documentation
required in the Bidding Document.

(Source. Standard Bidding Document, Procurement of Goods, Single Stage Double Envelope,
Public Procurement Monitoring Office, Nepal)

Further, the clause 32 (Determination of the Responsiveness of Technical Bids) of the
Instruction to the Bidders (ITB) of the Standard Bidding Document (Procurement of Goods,
Single Stage Double Envelope) states:

"A substantially responsive Technical Bid is one that meets the requirements of the Bidding
Document without material deviation, reservation, or omission. A material deviation,
reservation, or omission is one that,

(a) if accepted, would:

(i)  affectinany substantial way the scope, quality, or performance of the Goods
and Related Services specified in Section V, Schedule of Requirements; or

(ii)  limits in any substantial way, inconsistent with the Bidding Document, the
Purchaser s rights or the Bidder s obligations under the proposed Contract,
or

(b)  if rectified, would unfairly affect the competitive position of other Bidders
presenting substantially responsive bids."

ITB clause 33 of the SBD (Goods, 1S2E) states that “The Purchaser may regard a Bid as
responsive even if it contains minor deviations that do not materially alter or depart from the
characteristics, terms, conditions and other requirement set forth in the Bidding Document

or if it contains errors or oversights that are capable of being corrected without affecting the
substance of the Bid.”

3. Major Deviations

As major deviations may affect the scope, quality or performance of the goods and related
services and would unfairly affect the competitive position of other bidders presenting
substantially responsive bids, these deviations should be properly identified during the bid
evaluation. A major deviation is one which

e Has an effect on the validity of the bid.
e Has been specified in the bidding document as grounds for rejection of the bid.

e [sadeviation from the commercial terms or the technical specifications in the bidding
document whose effect on the bid price is substantial but cannot be given a monetary
value.

Let us take some examples on major deviations. Consider the following bid evaluation table.
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Three bidders submitted their bids and the bid validity period and bid security as submitted by
the bidders is tabulated as below.

S.N. |Requirements of the bidding | Bidder No. 1 Bidder No. 2 Bidder No. 3
document

1 Bid Validity period (120 days) | 100 days 125 days 120 days

2 Bid Security Amount : NRs. 15 | Bid security 15 Bid security 15 mlns Bid security 14 mlns
Mlns. mlns (valid upto | (valid upto Feb. 22, (valid upto Feb. 21,

Feb. 25, 2023) 2023) 2023)

(Validity Period 150 days; upto
Feb. 21, 2023)

Bidder no. 1 is non-compliant to the requirement of bid validity period while bidder No. 2
& 3 are compliant to the bid validity period. As the bidder no. 1 is non-compliant to the bid
validity period of the bid, which has major effect in the bid validity of the bid, this bid is
declared as non-responsive because this is the major deviation. On the other hand, bidder no.
3 is not compliant to the bid security amount as stated by the bidding document and hence this
is also declared as a major deviation. Thus, from the table above, it can be said that bidder no.
2 is only the compliant bidder without the major deviations. Bidder no. 1 and 2 are rejected
considering it as “non-responsive”.

Let us take another example.

Consider the following example on the evaluation of technical specification. Three bidders
submitted the technical specification of a 4WD jeep as stated in the table below.

S.N. | Requirements of the bidding Bidder No. 1 Bidder No. 2 Bidder No. 3
document
1 4WD Jeep, Right Hand Drive  |4WD  Jeep, Right|4WD Jeep, Left Hand | 4WD Jeep, Right
Hand Drive Drive Hand Drive
Remarks Responsive Non-responsive Responsive

As the bidder no. 2 submitted a technical specification of 4WD jeep “left hand drive” which
is in contrast to the requirement “right hand drive”, this bid shall be considered as a major
deviation. As this deviation cannot be given a monetary value and further, if it is in the context
of Nepal, “left hand drive” is not permitted hence the bid has been deviated materially from the
scope of the requirements. Therefore, such bid shall be declared as “non-responsive” having a
major technical deviation.

Let us take another example of a photocopier machine. Three bidders submitted the technical
specification of the photocopier machine as below.

S.N. Requirements of the bid- Bidder No. 1 Bidder No. 2 Bidder No. 3
ding document
1 A photocopier machine with | Offered a  copy | Offered a copy speed of | Offered a copy speed of
a minimum copying speed of | speed of 24 pages |25 pages per minute 33 pages per minute
25 A4 size papers per minute | per minute
Remarks Non-responsive Responsive Responsive
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In this case, bidder no 1 submitted the technical specification of a photocopier machine with
a copy speed of 24 pages per minute which does not meet the minimum requirement of the
bidding document. Hence this bid is considered as “non-responsive” because it is a material
deviation from the technical requirement. Bidder no.2 and 3 are considered as the responsive
bidders as they meet the minimum requirement of the technical specification of the photocopier
machine.

4. Minor Deviations

A minor deviation would be one which either:- has no effect on the validity of the bid; or
has no effect in substantial way to the scope, quality, functionality or performance; or has no
effect on the price, quality or delivery of the goods or services offered; or will not limit in any
substantial way the Procuring Entity's rights or bidders obligations: or has such effect but the
difference from the commercial terms or technical specifications in the bidding documents is
such that it can be given a monetary value; or has not been specified in the bidding documents
as grounds for rejection of the bid, provided that the total amount of adjustments for such
deviations does not exceed fifteen percentage of the bid price. The Purchaser may regard a Bid
as responsive even if it contains minor deviations that do not materially alter or depart from
the characteristics, terms, conditions and other requirement set forth in the Bidding Document
or if it contains errors or oversights that are capable of being corrected without affecting the
substance of the Bid.

Let us take some examples on minor deviations. Consider the following bid evaluation table.
The requirement of the bidding document is 4WD jeep. Three bidders submitted their bids as
below.

S.N. Requirements of the Bidder No. 1 Bidder No. 2 Bidder No. 3
bidding document
1 4WD Jeep with the set of | Complies with the | Complies with the specifi- | Complies with the
maintenance tools technical specification | cation of 4WD jeep but is | technical specification
silent on the set of mainte-
nance tools

Remarks Responsive Responsive Responsive

In this case, bidder no. 1 & 3 comply with the requirements of the bidding document. Bidder no.
2 also complies with the specification of the 4WD jeep but is silent on the set of the maintenance
tools. In such case, if the majority of the specifications comply with the requirements of the
bidding document, such bidder shall not be merely declared as the “non-responsive” bidder.
Instead, it is checked whether such deviations can be quantified in the monetary terms. If
such deviations can be quantified in monetary terms, the value of such deviations should be
calculated. Normally, such value is calculated based on the basis of the average price quoted
by other bidders and it is added in the bid price of such bidder for bid comparison purpose
only. A monetary quantification of up to 15% of the bid price can be made. Not quoting or not
submitting the specification of the maintenance tools is not a major deviation because it does
not materially affect the scope, quality and functionality of the 4WD jeep as required. Thus,
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such deviations shall be treated as “minor deviations” and hence the bid submitted by the
bidder no. 2 shall be further evaluated.

For the above example, let us consider the bid price submitted by the bidders were as below.

S.N. Item Bid Price (NPR.)
Bidder No. 1 Bidder No. 2 Bidder No. 3
1 4WD Jeep 51,30,000.00 51,00,000.00 51,50,000.00
2 Set of maintenance tools 1,10,000.00 - 1,00,000.00
Amount to be adjusted - 1,05,000.00 -
Evaluated bid price 52,40,000.00 52,05,000.00 52,50,000.00
Let us take another example. Three bidders submitted their bids as below.
S.N. Requirements of the bidding | Bidder No. 1 Bidder No. 2 Bidder No. 3
document
1 Delivery of the goods within [ Complies (Deliv- | Complies (Delivery | Delivery schedule
150 days from the date of effec- | ery Schedule 150 | Schedule 150 days) (155 days)
tiveness of the contract. days)
Remarks Responsive Responsive Responsive

In this case, bidder no. 1 & 2 comply the delivery schedule as mentioned by the bidding document.
But bidder no. 3 offers a marginally different delivery schedule with a delay of 5 days. In such case,
bidder no. 3 shall not be rejected as “non-responsive” because such delay can easily be converted
to monetary terms. A monetary quantification shall be made for such deviations and shall be added
in the bid price for bid evaluation purpose only. For this, the deviations shall be calculated taking
the rate of the liquidated damage which is generally 0.05% per day. Hence, such deviations shall be
treated as minor deviations as they do not materially affect the acceptance of the bid. But, However,
the bidding document should specify the time limits which are acceptable to the public entity and
the manner in which any price adjustment will be applied.

Thus, for promoting fairness and equal treatment of all participating bidders “minor deviations”
must be quantified in monetary terms and the cost of such deviations shall be charged to the
respective deviating bids.

5. Legal Provisions on Major and Minor Deviations

Public Procurement Act, 2063 in its section 25, sub-section (2) states that a bid containing minor
deviations in the matters such as technical specifications, descriptions and characteristics etc.
shall not be rejected rather the value of such deviations shall be quantified, to the extent possible,
and included in the bid evaluation. Further sub-section (3) emphasizes that if the value of such
deviations exceeds 15% of the bid price of the bidder, such bid shall be deemed to be substantially
non-responsive and shall not be included in bid evaluation. In the explanatory note, it is stated
that the words “minor deviations” mean such deviations that do not materially depart from the
matters such as the technical specifications and descriptions set forth in the bidding documents.
On the other hand, the Public Procurement Regulations 2064 in its rule 61, sub-rule (6) states that
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“Bids having minor deviations without any material deviation from and serious effect on the scope,
quality, characteristics, conditions, performance or any other requirements set out in the bidding
documents and acceptable to the public entity shall be deemed to be substantially responsive bids,
and if, in evaluating such bids, the cost is affected in any way, the evaluated price of the bid shall
be drawn by ascertaining the price of such effect on an equal basis and then by adjusting the same
to the quoted price of the bid.” Sub-rule (7) states that the price of the minor deviations shall be
included only for bid evaluation propose and shall not be included in the procurement contract.
Sub-rule (9) elucidates that while fixing the price of the minor deviations, the evaluation committee
shall fix the price on the basis of the cost estimate of the concerned work or prevailing market price
or interest rate and if the cost estimate, prevailing market price or interest rate is not definite, the
committee shall determine the price on the basis of average price of the same item stated in another
substantially responsive bid.

6. Conclusion

In practice, few tenders are perfect, and the key test is therefore whether a tender is “substantially
responsive”. A substantially responsive tender is defined as a tender that conforms to all the
instructions, requirements, terms and conditions of the bidding document without material
deviation, reservation, or omission. In other words, minor (or “non-material”) errors or problems
can be accepted by the evaluator(s) or corrected by the bidder, while tenders with major (or
“material”) errors or problems must be rejected.

It is near to impossible to find a fully compliant bid. Therefore, the concept of the “substantially
responsiveness” is used. This term shall be very judiciously used in the bid evaluation. Because,
a minor mistake in bid evaluation may exclude a potential bidder from the bid evaluation and
there will be the possibility of limited competition. The bid evaluation committee shall carefully
examine the bids received and should find out whether the deviations are major or minor. Those
deviations which are material and substantially affect the scope and quality of the requirement
of the employer shall be treated as “major deviations” and bids with the “major deviations” shall
be declared as “non-responsive” and shall not be evaluated further. But the bids those contain
“minor deviation” in terms of technical specifications, scope, document, quality, characteristics
and conditions as set in the bidding document, shall not be treated “non-responsive” and shall be
included in the bid evaluation. As far as possible, the value of such deviations shall be calculated
and shall be quantified in monetary terms. If the value of such deviation does not exceed 15% of the
bid price of the particular bid under evaluation, such bid shall be considered responsive. The price
of such deviations shall be added to the bid price of the bid under evaluation to compensate the
deviation and for equal treatment with the other bidders which do not contain material deviations.
Further, if a bid is substantially responsive, the bid evaluation committee may waive, clarify or
correct any nonconformity, error or omission that does not constitute a material deviation.
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Exploring Possibilities Through the Integration of Alliance Contracting with HAM
for Mega Projects Implementation in Nepal

Anil Pokhrel™

Abstract:

Nepal's current infrastructure development practices, primarily reliant on traditional item rate, DB
and EPC contracts, are increasingly proving inadequate in managing the complexities, risks, and
uncertainties of large-scale public projects. Chronic delays, adversarial contractor relationships, and
fragmented project responsibilities highlight the need for a more collaborative and accountable delivery
model. This paper explores the potential of integrating Alliance Contracting with the Hybrid Annuity
Model (HAM) to address persistent challenges in Nepal's public infrastructure delivery. Drawing from
global best practices, it argues that this collaborative, performance-based approach can improve
efficiency, transparency, and stakeholder trust in mega projects. The study presents legal, financial, and
institutional frameworks for adoption, supported by pilot project proposals tailored to Nepals unique
development context.

Keywords: Alliance contracting, HAM
1. Introduction

Nepal frequently undertakes complex infrastructure and development projects where traditional
contracting methods, particularly the commonly used item rate contracts and newly adopted DB, EPC,
and Turnkey contracts, often fall short in effectively managing risks, uncertainties, and rapidly changing
site conditions. The chronic contracts up to F/Y 2075/76 numbered as 1848, with the value worth 118.01
Arba (CIAA, 2076) [1], and the Talley is increasing day by day. With this current scenario and the use of
these contracting models, project delivery is frequently delayed due to poor communication, adversarial
relationships, frequent change orders, requests for extensions of time, and disputes over measurements
and payment certifications (PPMO, 2020) [12].

Moreover, item rate contracts in Nepal have often been linked to poor quality control, delayed completion,
corruption vulnerabilities, and inadequate consideration for lifecycle performance (Transparency
International Nepal, 2021) [13]. These challenges are intensified in mega projects that span multiple
years, involve uncertain geotechnical conditions, or require innovative and adaptive responses during
implementation. In such an environment, rigid contractual boundaries hinder collaboration, and the
focus on lowest bid pricing often sacrifices long-term value.

Although Nepal always aspires to implement increasingly ambitious infrastructure initiatives, the
rising number of chronic contracts and the growing trend of arbitration make it imperative to explore
alternative delivery models that can address these structural inefficiencies (Nepal Investment Board,
2022) [14]. Alliance Contracting, with its collaborative philosophy and risk-sharing mechanisms, offers
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a compelling alternative, especially when integrated with hybrid financial structures like the Hybrid
Annuity Model (HAM) (Ministry of Finance, India, 2016) [11].

Alliance Contracting has been increasingly adopted in countries like Australia, New Zealand, UK
to deliver complex infrastructure more efficiently by fostering a culture of openness, joint problem-
solving, and shared success. This article explores and seeks possibilities through Alliance Contracting,
in combination with HAM, as a strategic shift toward delivering infrastructure projects that are more
timely, efficient, and resilient.

2. The Alliance Contracting

Alliance Contracting is a collaborative procurement and project delivery model in which the client
(usually a government entity) and private sector parties (designers, contractors, consultants, specialists)
form a unified, integrated team called the A//iance. The alliance works as a single unit with shared goals,
risks, and rewards under a “no-blame, no-dispute” structure to deliver a project. All parties share both
risks and rewards based on project outcomes, and decisions are made unanimously.

It is characterized by high levels of trust, transparency, and consensus-based decision-making, aimed at
removing the adversarial aspects of traditional contracting (Nepal Investment Board, 2022) [14]. This
model emphasizes alignment of interests among parties, collaborative behavior, open-book financial
arrangements, and real-time risk management. The success of Alliance Contracting in countries such as
Australia and New Zealand has demonstrated its potential to deliver complex and uncertain infrastructure
projects more effectively compared to traditional delivery models (Productivity Commission Australia,
2014) [6].

Core Principles:

e No-blame, no-dispute culture.

Shared risks and rewards among all members.
Open-book financial transparency.
Consensus-driven decision-making.
Integrated multidisciplinary project team.

Table-01: Typical alliance structure:

Role Participants Responsibilities
Owner Government agency or public | Sets project objectives, shares risks and costs.

entity

Non-Owner Participants (NOPs) Contractor, Designer, Deliver design, construction, Supervision,

Specialist, Consultant operation (sometimes maintenance).

Alliance Leadership Team (ALT) Senior leaders from all Strategic decision-making.

parties

Alliance Management Team Project managers from all Day-to-day management and operations.
(AMT) parties

Table-02: Comparative View of Different Procurement Models

Feature Traditional Models PPP/BOT Models Alliance Contracting
Risk Allocation Mostly borne by the client Shifted to private party Equitably shared
Innovation Incentive Low Moderate High
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Collaboration Level Siloed Contractual partnerships Integrated single team
Conflict Resolution Litigation/Arbitration Contractual clauses Consensus-based
Transparency Limited Moderate Open-book

Adaptability to Change Low Moderate High

3. Why Alliance Contracting?

Alliance Contracting fosters collaboration and shared responsibility in infrastructure projects, leading
to improved outcomes, reduced risks, and enhanced delivery efficiency. Unlike traditional contracting
models, this approach ensures that all parties, clients, contractors, and consultants work toward common
objectives and are jointly accountable for the project’s success or failure (Australian Government
Department of Infrastructure, 2015) [2].

This model is particularly effective for complex, high-risk, or fast-track projects that demand innovation,
adaptability, and mutual trust between stakeholders (Nepal Investment Board, 2022) [14]. In such
environments, traditional adversarial practices often lead to misalignment of interests, disputes, and
inefficiencies. In contrast, Alliance Contracting promotes a no-blame culture, open-book financial
transparency, real-time risk sharing, and integrated decision making all of which enhance project agility
and resilience (Productivity Commission Australia, 2014) [6].

Here are some reasons that why we could adopt the alliance contracting methods in public procurement.

e Stronger Collaboration: No contractual adversaries; everyone works toward project success.

e Innovation and Flexibility: Teams can propose and adopt innovative solutions without formal
variations.

e Faster Decision-Making: No need for long change-order negotiations, unanimous decisions
enable agility.

e Reduced Disputes: "No-blame" culture minimizes legal battles and claim management.

e Risk Mitigation: Risks are tackled early and collectively, reducing surprises.

e High Performance Culture: Alliance targets high standards in safety, quality, environment, and
cost-efficiency.

e Enhanced Stakeholder Management: Because of collective ownership, communication with
external stakeholders (communities, utilities) is smoother.

4. Possible Implications and Suitability for Nepal

Nepal’s infrastructure development landscape is riddled with recurring challenges that limit the
effectiveness of conventional project delivery models. Many of these issues stem from structural
inefficiencies, fragmented responsibilities, and a reactive approach to risk and stakeholder management
(PPMO, 2020) [12]. As Nepal looks to scale up its efforts in delivering transformative projects such
as cross-country transmission lines, expressways, international airports, and large hydropower plants,
Alliance Contracting offers a compelling alternative (Nepal Investment Board, 2022) [14].

One of the most prevalent challenges in Nepal is the fragmentation of project teams. Typically,
government agencies appoint separate consultants for design, contractors for construction, and other
firms for supervision. This segmented approach often leads to miscommunication, scope conflicts, and
accountability gaps. Design errors go unnoticed until construction begins, resulting in change orders,
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delays, and disputes (Transparency International Nepal, 2021) [13].

In addition, Nepal’s construction sector frequently suffers from adversarial relationships between
public entities and contractors. Disagreements over payments, design variations, and construction
timelines often escalate into protracted legal battles, stalling critical national projects (FIDIC, 2017) [3].
Furthermore, poor integration between design, construction, and operation phases results in inefficient
handovers and lower asset performance over time.

* Managing Complex and High-Risk Infrastructure Projects:

Alliance Contracting is particularly well-suited to the kinds of infrastructure Nepal needs most projects
that are technically complex, exposed to environmental risks, and subject to multiple stakeholder
interests. Whether constructing high-altitude highways, underground metro lines in the Kathmandu
Valley, or multi-phase hydropower facilities, alliance models enable shared risk-taking and real-time
collaboration.

 Navigating Political Sensitivity and Public Inspection:

Major infrastructure projects in Nepal often attract political attention, community activism, and media
scrutiny. In such environments, any delays or controversies can quickly become politically charged.
Alliance Contracting’s consensus-based decision-making and inclusive stakeholder engagement
approach allow for greater transparency, trust, and responsiveness (Australian Government Department
of Infrastructure, 2015) [2].

* Enhancing Institutional Capacity and Skill Transfer:

One of the most promising aspects of Alliance Contracting is its potential for capacity building. Because
contractors, designers, and government representatives work side-by-side as one integrated team, there

is a natural transfer of knowledge and skills and ultimately leads towards the collaborative governance
(World Bank, 2020) [8].

* Improving Cost Transparency and Financial Accountability:

In Nepal, cost escalation, corruption, and collusion have long undermined public confidence in
infrastructure projects. Alliance Contracting’s open-book approach, where all financial records are
visible to all members of the alliance, drastically reduces room for financial manipulation (Transparency
International Nepal, 2021) [13].

* Suitability for Strategic National Projects:

Large-scale projects like East West Highway extension, the Nijgadh International Airport, Railway
corridors, Integrated water basin Projects and Large Hydropower Project require not only large capital
investments but also seamless integration of environmental clearances, international financing, and
long-term community engagement. Alliance Contracting is inherently designed to handle such multi-
faceted challenges with joint ownership, international partners, and local agencies can work as a unified
team to deliver projects of national significance (Asian Development Bank, 2022) [10].

* Aligning with Donor and Multilateral Agency Objectives:

Development partners like the World Bank and ADB increasingly emphasize transparency, participatory
governance, and sustainability. Alliance Contracting naturally aligns with these principles and can be
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tailored to meet donor requirements (World Bank, 2020) [8].
5. Legal and Regulatory Frameworks

For successful implementation, alliance contracting requires enabling legal provisions. Countries like
Australia and the UK have adapted procurement and public finance laws to permit collaborative models.
Nepal, on the other hand, may need to revise sections of the Public Procurement Act (PPA) to support:

Performance-based payment structures
Shared risk mechanisms

Early contractor involvement (ECI)
Multilateral partnership definitions

A pilot program under a special regulatory sandbox or Infrastructure Commission-led guideline could
offer the initial legal foothold for alliance projects.

6. Financial Structures and Integration with HAM

One of the most innovative opportunities in implementing alliance contracting in Nepal lies in its
synergy with the Hybrid Annuity Model (HAM), a financing structure that has proven effective in
balancing fiscal responsibility and private sector participation, especially in large infrastructure projects
in developing economies like India (Ministry of Finance, Government of India, 2016; ADB, 2022). By
blending the collaborative nature of Alliance Contracting with the phased funding mechanism of HAM,
Nepal can create a powerful project delivery model that is both financially sustainable and operationally
accountable.

Understanding the Alliance-HAM Structure

In a conventional public-private partnership (PPP) model, the private party often assumes full
construction and operational risk, financing nearly the entire capital expenditure upfront. In contrast,
the Alliance-HAM model introduces a more equitable and collaborative risk-sharing approach. Here's
how it works:

Shared Construction Financing:

Under HAM, the total project cost during the construction phase is divided between the government
and the private investor. Although this ratio can vary based on the specific project’s feasibility and risk
profile, the most commonly implemented format has the government funding 40% of the construction
cost as a Construction Assistance Grant. This amount is released in five or more equal installments, each
tied to the achievement of clearly defined construction milestones (ADB, 2022). The remaining 60% of
the project cost is financed by the private sector consortium, using a mix of equity (typically 20-25%)
and debt (75-80%) (Ministry of Finance, Government of India, 2016).

Post-Construction Annuity Payments:

Once the construction is completed and the project is operational, the private investor starts receiving
annual/semi-annual annuity payments from the government. These payments reimburse the investor
for the 60% construction cost they financed and include a pre-agreed interest on the reducing principal
balance. Importantly, the interest clock starts only after commercial operations commence, offering
relief to the private sector during the construction phase.
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Adjustable Cost and Scope Mechanism:

The Alliance-HAM framework allows for adjustments in the total project cost to account for:
e Inflation (e.g., based on WPI or CPI indices),
e Change in scope (approved variation orders),
e Changes in law and taxation,
e Force majeure events such as natural disasters.

This flexibility is critical in countries like Nepal, where terrain, weather, regulatory changes, and
unforeseen delays are common, and rigid financial structures often lead to project failure or renegotiation.

7. Risk Mitigation Strategies

Alliance projects proactively address risks through collaborative identification and joint ownership. Key
risks during the project execution could include land acquisition delays, design errors, cost overruns,
and construction delays risks that have historically crippled many projects in Nepal (CIAA, 2076;
PPMO, 2020).

In Alliance Contracting, risks are identified collectively during the early phases of project planning
and distributed equitably based on each party’s capability to manage that risk. This early identification
and mutual accountability reduce the likelihood of disputes and improve the project’s resilience to
unforeseen issues. A typical risk sharing strategies on alliance contracting is shared herewith.

Table-03 Risk sharing matrix

Risk Type Primary Owner Shared By Mitigation Mechanism

Land acquisition delays | Government All Alliance Members | Early engagement with local bodies
Design complexity Designers Contractors, Client Iterative design reviews
Construction risk Contractors Client, Subcontractors | Shared insurance pool

Cost overrun All members jointly Open-book audit and shared ceiling

8. Global Case Studies in Alliance Contracting
A. Southern Regional Water Pipeline Project, Australia

The Southern Regional Water Pipeline in Queensland, Australia, was a 100-kilometer emergency water
infrastructure project developed to enhance water security during one of the region’s most severe
droughts. This Mega Project includes pipeline, four balance tanks, 2.2 km of tunnels, 126 road and river
crossings and five pump stations giving it the ability to transport up to 130ML per day. This Project
is a fully integrated alliance delivery approach was adopted to ensure a collaborative relationship
was maintained. Delivered through an alliance contracting model, the project brought together to
all parties into a unified team. The project was completed four months ahead of schedule and under
budget, showcasing the effectiveness of alliance delivery in high-pressure environments (Australian
Government Department of Infrastructure, 2015 [2].

B. Network Rail (Thameslink and Crossrail Projects), UK

The Thameslink and Crossrail projects are landmark rail infrastructure initiatives in the UK, implemented
in one of the most densely populated and technically constrained urban environments in Europe. This

N qoc T R



project includes 118km long railway with 42km of new tunnels under central London, connecting
Reading and Heathrow in the west to Shenfield and Abbey Wood in the east. The alliance contracting
model used in these projects allowed for seamless coordination among Network Rail, contractors,
designers, and public authorities, fostering early risk identification, integrated planning, and stakeholder
engagement (Infrastructure and Projects Authority, 2017) [7].

C. Waterview Connection Tunnel (Auckland), New Zealand

The Waterview Connection Tunnel in Auckland, a 5-kilometer dual motorway tunnel project, stands
as a leading example of successful alliance delivery in a complex urban setting. Executed under a
formal alliance contract, the project brought together the New Zealand Transport Agency, Fletcher
Construction, and Beca Infrastructure. Key benefits included transparent cost management, risk sharing,
and strong emphasis on real-time technical collaboration and problem-solving.

D. Mumbai Metro Line 3 (Colaba—Bandra—SEEPZ), India

The Mumbai Metro Line 3 is a 33.5 km fully underground metro system designed to decongest
Mumbeai’s surface transport corridors. Despite being developed under a Design-Build (DB) model, the
project adopted alliance-like practices in key areas such as early contractor involvement (ECI), joint
risk workshops, and flexible design adaptation. The collaboration between the Mumbai Metro Rail
Corporation and international contractors such as L&T, STEC and Dogus Soma enabled improved
coordination, faster response to geological surprises, and reduced disputes (ADB, 2022) [5].

Lessons Learned from International Practice

International experience demonstrates that the success of alliance contracting is as dependent on the
behavior and alignment of project participants as on the contractual framework itself. Equally vital are
strong governance structures, such as an empowered Alliance Leadership Team (ALT) and Alliance
Board, which guide strategic decisions, mediate disputes, and ensure project goals remain aligned.

A well-structured pain/gain share mechanism, with clearly defined and measurable performance metrics,
is essential for maintaining shared incentives and ensuring joint ownership of outcomes (Infrastructure
Australia, 2018). Finally, cost transparency through open-book accounting and third-party audits proved
to be a cornerstone of trust. When all parties shared financial data openly and welcomed independent
scrutiny, opportunistic behavior declined, and collaborative behavior flourished. These international
experiences offer Nepal valuable insights into adapting alliance contracting within its own institutional,
geographic, and project delivery contexts.

9. Suggested Pilot Project in Nepal Using Alliance Contracting

Given Nepal’s unique topography, economic limitations, and social fabric, several infrastructure projects
can be designed as pilot alliance ventures to build confidence in this collaborative procurement model.
These pilots should ideally combine technical complexity with high community interface, enabling real-
time testing of integrated approaches and trust-building mechanisms. Here are some suggested pilot
projects that can be implemented through alliance contracting.

Kathmandu Valley Integrated Transport and Metro System

This proposed project aims to develop an integrated urban mobility network including metro rail,
electric buses, and smart mobility infrastructure in Kathmandu Valley. Due to high population density,
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jurisdictional overlaps, frequent political interference, and community sensitivities, traditional
procurement methods have historically struggled to deliver results (PPMO, 2020 [12].

Alliance Contracting offers a more adaptive model by fostering early and sustained collaboration
among engineers, planners, contractors, local governments, and citizens. If paired with the Hybrid
Annuity Model (HAM)), the alliance framework also reduces the financial burden on the government by
structuring payments over time while ensuring accountability and maintenance (ADB, 2022) [5].

East-West Railway Project

Spanning multiple provinces and ecological zones, the East-West Railway is a nationally strategic
project that faces serious challenges like land acquisition, inter-agency fragmentation, and variable site
conditions. The traditional DBB or EPC methods are not sufficiently flexible to handle the evolving
risks and stakeholder dynamics of such a mega initiative (Nepal Planning Commission, 2020; CIAA,
2076) [15][1]. Alliance Contracting is better suited for this type of risk-intensive, multi-jurisdictional
project.

Nijgadh International Airport

The proposed Nijgadh International Airport is one of Nepal’s most ambitious and politically sensitive
aviation and logistics projects. It requires large-scale land development, environmental clearances, and
integration with regional transportation and trade networks. Historically, these elements have triggered
delays, legal challenges, and social resistance (Nepal Investment Board, 2022) [14]. Alliance Contracting
provides a trust-based, transparent process that could transform adversarial dynamics into collaborative
problem-solving. The early involvement of local communities, environmental experts, and regulators
would help to mitigate conflict and align project goals with broader development priorities.

Each of these proposed pilots can serve as a foundational testbed for scaling Nepal’s institutional and
legal capacity for alliance-based mega project delivery.

10. Conclusion

Nepal is at a crossroads in infrastructure development. As the nation prepares for transformative mega
projects and the urgency to adopt smarter, more accountable delivery models has never been greater.
This paper has made the case for integrating Alliance Contracting with the Hybrid Annuity Model
(HAM) as a transformative framework for Nepal. Alliance Contracting fosters trust, transparency, and
co-ownership among all project participants, while HAM provides a sustainable financing pathway that
aligns short-term government capacity with long-term asset performance. The adaptation of alliance
contracting and its best results in international practice, Nepal now has a unique opportunity to adapt this
model to suit its national priorities and development challenges. Leveraging lessons from international
best practices and tailoring them to Nepal’s political, legal, and social realities can lead to a generational
leap in infrastructure governance.

11. Recommendation for Implementing Alliance contracting in Nepal:

e Initiate a legislative sandbox or pilot clause within the Public Procurement Act to allow
alliance-based procurement on selected national priority projects.

e Launch a demonstration project, through a phased Alliance-HAM structure to test collaborative
contracting with scalable learnings.
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Establish a dedicated Alliance Procurement and Delivery Unit under the National Planning
Commission or Office of the Prime Minister to build capacity and institutionalize best practices.

Engage international development partners (e.g., ADB, World Bank, IFC) to support capacity
building, guarantee instruments, and technical assistance.

Nepal must seize this moment not only to build roads, airports, and energy corridors but also to
modernize how we build. Alliance Contracting with HAM is not just a technical choice; it is a strategic
pivot toward accountability, innovation, and long-term national resilience.
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Revisiting the Dispute Resolution Clause
in the Public Procurement Contracts of Nepal

- Anil Kumar Shrestha, MCIArb*

Abstract

Dispute resolution clauses are crucial for promoting competition, fairness, integrity,
accountability, and reliability in public procurement processes. In Nepal, procurement
contracts are primarily governed by the Public Procurement Act (“PPA”), 2063, along with
the Public Procurement Regulation (“PPR”), 2064. The landscape of dispute resolution in
public procurement contracts in Nepal has undergone significant transformation, particularly
due to the frequent amendments made to the Act and its associated regulations.

Initially, the Act provided for both adjudication and Arbitration as mechanisms for dispute
resolution. However, the elimination of the adjudication process through the Act's first
amendment has created considerable procedural ambiguity and inconsistency, especially when
compared to internationally recognized models such as those advocated by FIDIC in donor-
funded projects. While Arbitration is mandated, it often encounters challenges stemming from
a lack of an institutionalized framework, difficulties in appointing arbitrators, and unforeseen
legal costs—factors that undermine its fundamental principles of cost-effectiveness, party
autonomy, flexibility, and efficiency.

This article aims to reexamine the rationale behind dispute resolution mechanisms within
Nepal's public procurement framework by critically assessing the evolving challenges,
practical implementation issues, and institutional limitations. It explores the implications of
removing adjudication from the Public Procurement Act and Regulations despite its continued
relevance in alignment with internationally recognized standards, such as those outlined by
FIDIC. By conducting a competitive analysis of legal evolution, practical gaps, and procedural
inefficiencies, the article aims to inspire institutional innovations that clarify procedures while
aligning with global standards. Only through such a thoughtful evolution can Nepal ensure a
robust, transparent, and future-ready procurement dispute resolution framework.

Key Words: Procurement, Dispute Resolution, Adjudication, Arbitration, FIDIC, PPA, PPR
1. Introduction

“With public Procurement expanding at an unprecedented pace, the real challenge emerges
when contractual disputes surface. Do we have the tools to resolve it, and how well-equipped

» Associate Professor at Kathmandu School of Law, Ph.D. Scholar at TU, Faculty of Law on ‘Arbitration Regime of
Nepal: In Special Reference to Construction Disputes’
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are our existing resolution mechanisms to deliver fairness, efficiency, and certainty?”
However, first, what is public Procurement? “Procurement” or “Public Procurement” means
the acquisition of goods, construction, or services by a procuring entity.! using a procurement
contract.? Public Procurement means the acquisition of any goods, consultancy services, or
other services or carrying out or causing to be carried out any construction works by a public
entity.® In other words, Public Procurement refers to the process by which public authorities,
such as government departments or local authorities, purchase goods, services, or works from
suppliers. In Nepal, this process is predominantly governed by the Public Procurement Act,
(“PPA”) 2063 and Public Procurement Regulation, (“PPR”) 2064, regulated by the Public
Procurement Monitoring Office (“PPMO”) with the purpose of enhancing transparency,
objectivity, and reliability in public Procurement of Nepal. Additionally, to maximize the value
of public spending by promoting competition, fairness, honesty, and accountability while
improving procurement capabilities and ensuring equal opportunities without discrimination,
all in support of good governance and efficient public spending. *

For developing nations, where public Procurement often represents a substantial proportion
of total government expenditure, the importance of a well-regulated system is amplified.
Approximately 60% of Nepal’s annual government budget is allocated to construction services,
consultancy, and goods Procurement, with similar expenditures at local government levels
and public institutions.’ For governments, Public Procurement is an essential pillar of service
delivery. Governments are obligated to manage public finances effectively and with utmost
integrity, as they represent a significant portion of taxpayers’ money, protecting the public
interest and ensuring the provision of high-quality services.® Building an efficient procurement
system is a crucial and challenging task, as it often involves technically complex, highly
customized, and politically sensitive projects. It becomes more complex when it is utilized as a
policy instrument in: 1. Managing the conflicting demands of (a) diverse socioeconomic goals,
(b) national economic priorities, and (c) global competitive pressures as dictated by regional
and international trade agreements. 2. Meeting standards of fairness, equity, and transparency.
3. Keeping a central emphasis on promoting competition. 4. Leveraging new technologies to
improve procurement efficiency, such as the e-procurement system.

Internationally, legal frameworks such as the United Nations Commission on International
Trade Law (UNCITRAL) Model Law on Public Procurement, the World Trade Organization
(WTO) Agreement on Government Procurement (GPA), and the World Bank’s Procurement

1 Art 1(n) of the UNCITRAL Model Law on Public Procurement: “Procuring entity” means: Option 1(i) Any
governmental department, agency, organ, or other unit, or any subdivision or multiplicity thereof, that engages
in Procurement, except ...; [and] Option II (i) Any department, agency, organ or other unit, or any subdivision or
multiplicity thereof, of the [Government| [other term used to refer to the national Government of the enacting
State] that engages in Procurement, except ...; [and] (i) [The enacting State may insert in this subparagraph and,
if necessary, in subsequent subparagraphs other entities or enterprises, or categories thereof, to be included in the
definition of "procuring entity"];

UNCITRAL Model Law on Public Procurement, July 1, 2011, Article-1.

Sarbajanik Kharid Ain, (2063). (Ashar 30, 2073) (Public Procurement Act, 2063), Nepal, Section-58.

Public Procurement Act, 2963, Preamble.

‘About the Electronic Procurement,” Public Procurement Monitoring Office.

Size of Public Procurement; in Government at a Glance 2023, Organization for Economic Co-operation and
Development, Paris, 2023.
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Regulations establish guiding principles for fairness, transparency, and accountability.” Many
donor agencies, including the World Bank, require recipient States to implement procurement
systems that conform to these international standards as a precondition for funding
disbursement, ensuring the efficient and lawful use of development aid. According to World
Bank data (2018), public procurement accounts for approximately 12% of the global Gross
Domestic Product (GDP), underscoring its significant legal and economic impact on a global
scale.®

Public procurement contracts are often high-value, complex, time-sensitive, and involve high
uncertainty. Characterized by unavoidable design changes, unforeseeable ground conditions,
limitations of site investigation, environmental impact, significant initial investment, diversity
of stakeholders, long time for completion, concurrent work with other contractors, between
stakeholders, including bidders, and government entities, etc. because of complexity and
uncertainty in a project and opposing objectives of the contracting parties, an unavoidable
situation may occur form which a dispute may ensue.” A dispute, as characterized in standard
contract frameworks like FIDIC, is a situation where (a) a party makes a claim, (b) the other
Party (or the Engineer) rejects it, and (c) the first Party does not acquiesce.'® The construction
dispute arises if there are some loopholes in the Contract, site conditions differ significantly
from what is depicted in the Contract, the Contractor is unable to provide momentum to works
by providing sufficient resources, changes in the scope of the works after commencing payment
issues, delay in the releases of drawings design and specifications and force majeure, etc. but
are not only limited to those points. Hence, timely resolution and management of construction
disputes are essential for maintaining the good health of any construction project."!

Dispute settlement refers to the legal framework and institutional processes by which conflicts
arising from procurement activities are resolved. These mechanisms may take the form of
administrative review by a designated procurement authority, independent judicial review,
arbitration under specified rules, or other forms of Appropriate Dispute Resolution (ADR)
processes, such as negotiation or mediation. The goal of such mechanisms is not merely
to resolve individual disputes but to uphold the rule of Law, promote equitable treatment
of stakeholders, and preserve the legitimacy of public Procurement as a public governance
function."

Disputes are unavoidable in construction projects; therefore, construction contracts should
include provisions that provide an opportunity for the parties to present a claim and settle
a dispute fairly." Given this inevitability, it becomes imperative that procurement contracts

7 Claire Methven O’Brien, Nicole Vander Meulen & Amol Mehra, ‘Public Procurement and Human Rights: A Survey of
Towenty Jurisdictions’, International Learning Lab on Public Procurement and Human Rights, 2016.

8  Otilia Manta et al., “Public Procurement, a Tool for Achieving the Goals of Sustainable Development, Amfiteatru Economic
p. 861, volume 24:61, 2022.

9 Rabindra Niraula, “Issue on Dispute settlement provision in construction contracts: A study of small works contract under ADB
and WB Standard Bidding Documents," NEPCA HALF YEAR BULLETIN, volume 20, April 2014, p. 13

10 FIDIC Red Book (2017). Clause 1.1. 29.

11 Abhushan Neupane, “Dispute Adjudication method as ADR method in Fidic Suitess-Comparison of Fidic 1999 and Fidic
2017 suites”, NEPCA YEARLY BULLETIN, volume 31, Sept 2023, p. 1.

12 'OECD Principles for Integrity in Public Procurement,' OECD, 2009

13 Rabindra Niraula, “ Issue on Dispute settlement provision in construction contracts: A study of minor works contract under ADB
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include structured mechanisms for the fair and timely resolution of disputes, offering both
parties a straightforward process for presenting claims and seeking resolution before matters
escalate. Therefore, this article critically revisits the dispute resolution clause embedded
in Nepal’s Public Procurement Act and its Rules, evaluates its practical effectiveness, and
contrasts it with international best practices, particularly the UNCITRAL Model Law on
Public Procurement and the FIDIC Conditions of Contract. It further aims to identify systemic
gaps and propose reforms that strengthen Nepal’s dispute resolution framework, ensuring it is
better aligned with principles of efficiency, impartiality, and access to justice.

2. Existing Mechanisms for Procurement Dispute Settlement in Nepal

Recognizing the inevitability of such disputes, Nepal’s Constitution, under Article 56(1),
establishes a three-tier federal structure comprising Federation, State, and Local levels, each
with procurement authority tailored to its specific needs.!* The procurement system comprises
a procurement organizational structure, procurement law, procurement processes, methods,
techniques, procurement professionalism, and procurement Workforce.!> In Nepal, the
Procurement Act, 2063 and the Public Procurement Regulation 2064 have been enacted by the
Government to improve the procurement environment through legislative initiatives. Besides,
the Right to Information Act, 2064, the Public Procurement By-law, 2080, and the Electronic
Procurement System Operation Guidelines, 2080, are other laws that support the procurement
system. While all provincial governments and local governments are sovereign and autonomous
to enact respective procurement legislation. Laws alone are insufficient; effective dispute-
resolution mechanisms are equally critical. The establishment of the PPMO under the Office of
the Prime Minister, along with standardized bidding documents and blacklisting mechanisms,
represents a step toward addressing disputes and ensuring accountability. Effective dispute
resolution frameworks, such as arbitration or specialized tribunals, could further streamline
the process, ensuring timely and fair resolution of conflicts while maintaining public trust and
project continuity.

e National Mechanism
a) Public Procurement Act (“PPA”), 2063

In Nepal, procurement contracts are predominantly governed by the Public Procurement Act
("PPA™), 2063, to enhance transparency, objectivity, and reliability in public Procurement of
Nepal. Additionally, to maximize the value of public spending by promoting competition,
fairness, honesty, and accountability while improving procurement capabilities and ensuring
equal opportunities without discrimination, all in support of good governance and efficient
public spending. Disputes shall be anticipated in all three stages i.e., pre-bid/bid stage, Contract
signing and execution and post-contract completion period.

The following are mechanisms provided by the PPA:

and WB Standard Bidding Documents,"” NEPCA HALF YEAR BULLETIN, volume 20, April 2014, p. 13

14  Nepal ko Sambidhan, (Constitution of Nepal), Article 56.

15 Khi V. Thai, International Handbook of Public Procurement, Auerbach Publications Taylor & Francis Group,
USA, p. 2,
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I. Application to the Chief of the Public Body'®

A bidder may request that the chief of the public entity review any procurement error or
decision within seven days of becoming aware of it. If a breach is found, the chief must
suspend proceedings and issue a written decision within five days. For procurements below a
set threshold, the chief's decision is final and not subject to further review.

II. Application Before the Review Committee'’

A bidder or proponent may file an application for review before the Public Procurement
Review Committee under two conditions: if the chief of the Public Entity fails to decide within
the specified complaint filed regarding Procurement or if the applicant is dissatisfied with the
chief's decision and in matters related to a procurement contract concluded.

III.  Dispute Settlement

The Public Procurement Act, 2063 (2007) Further states, “Any dispute arising between the
public entity and the construction entrepreneur, supplier, service provider or consultant in
connection with the implementation of the procurement contract shall be settled through
mutual consent.”'® Moreover, it mandates that if a dispute cannot be settled through mutual
consent, the dispute shall be settled by Arbitration under the prevailing Law."

b) Public Procurement Regulation (“PPR”),2024
In alignment with the Act, Public Procurement Rules, 2064 (2007) further states:
I. Application to the Chief of the Public Body

To request a review under Section 47 of the PPA, the bidder must submit a signed application
to the head of the public body, which should include their contact details, bid number, factual
and legal grounds, supporting documents, and, if applicable, an authorization letter from their
institution. However, to request a review, the Contract must be worth at least two crores.?

I1. Application to the Chief of the Public Body

A review application under Section 49 must include contact details, authorization (if
applicable), procurement summary, contract details (if signed), factual and legal grounds,
harm caused, and any confidentiality concerns. Supporting documents should be attached or
requested, and hearing reasons should be stated if sought. Once the public body is informed
of a review application, it must suspend the procurement contract until the Review Committee
delivers its decision.?!

III. Dispute Settlement

“If a dispute arises between a public entity and a contractor, consultant, or service provider
regarding the implementation of a procurement contract and such dispute cannot be resolved

16 Public Procurement Act, Section- 47.

17  Public Procurement Act, Section- 49.

18  Public Procurement Act, Section- 58(1).

19 Ibid, Section- 58(1)(a).

20 Sarbajanik Kharid Niyamawali (2007). (Public Procurement Regulation,2064), Nepal, rule 129.
21 Public Procurement Regulation, 2064, Rule 101.
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through mutual agreement, then proceedings must be initiated to resolve the dispute through
arbitration in accordance with prevailing laws.” ** Hence, in the context of national bidding,
if a dispute is submitted for Arbitration, the Arbitration Act of 2055 governs the overall
arbitration process in Nepal.

A key precedent reinforcing the role of procedural integrity and internal dispute mechanisms
in public Procurement is found in Hari Narayan Prasad Rauniyar on behalf of Pappu Lumbini
J.V.v. Ministry of Physical Planning and Construction.”In this case, the petitioner challenged
their disqualification from a bridge construction tender, alleging that the action was arbitrary on
the part of the Public Procurement Monitoring Office (PPMO). However, the Supreme Court
upheld the disqualification because the bidder had submitted falsified documents, affirming
that mere bid acceptance does not create enforceable contractual rights. Crucially, the Court
emphasized that procurement disputes should first be addressed through administrative and
statutory remedies, not directly through writ jurisdiction. This ruling highlights the judiciary's
expectation that contracting parties exhaust available internal mechanisms, such as mutual
resolution, review committees, or adjudication, before seeking judicial intervention. In the
context of Nepal's public procurement framework, the case underscores the value of structured,
multi-tiered dispute resolution processes. Had adjudication still been available under the
Procurement Regulations (prior to its repeal in the Fourth Amendment), such disputes could
have been handled more efficiently without escalating to the courts, demonstrating the practical
need for reinstating such mechanisms in the legal framework.

Together, “PPA” and “PPR” highlight Nepal’s commitment to resolving procurement-related
disputes efficiently and fairly, primarily by encouraging amicable settlement and, when
necessary, resorting to Arbitration as a formal and binding mechanism.

e International Mechanism
a) UNCITRAL Model Law on Public Procurement, 2011

The UNCITRAL, a subsidiary body of the UN General Assembly, develops legal frameworks
and standards to facilitate international trade. It has made significant contributions in the
field of public Procurement, notably through the development of two model laws on public
procurement contracts.?*

Internationally, UNCITRAL Model Law on Public Procurement, 2011 establishes a robust
legal framework to ensure that suppliers or contractors have the right to challenge decisions
or actions of the procuring entity that they consider to breach the Law. It requires States to
establish an independent and impartial review body capable of granting interim and final
remedies, such as suspension of Procurement or nullification of unlawful decisions.” Also,
Parties must first seek review by the procuring entity before approaching a higher-level body,
enabling resolution through administrative review and minimizing litigation.*It also provides

22 Public Procurement Regulation, 2064, Rule 135.

23 Hari Narayan Prasad Rauniyar, on behalf of Pappu Lumbini J.V. v. Ministry of Physical Planning and Construc-
tion, NKP 2068, Decision No. 8657

24 UNCITRAL Model Law on Public Procurement, United Nations, 2014.

25 UNCITRAL Model Law on Public Procurement, Article 66.

26 1Ibid, Article 67.
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for an impartial and independent review body to hear challenges that are not resolved by the
procuring entity.?” This Model Law promotes administrative efficiency by requiring parties
to first seek review by the procuring entity before escalating the matter, thereby encouraging
early resolution and minimizing unnecessary litigation.

b) FIDIC Standard Contracts

The Fédération Internationale des Ingénieurs-Conseils (FIDIC), established in 1957 by the
national associations of France, Belgium, and Switzerland, has grown to represent over 85
countries worldwide. It is best known for its standardized model contracts, which have become
a cornerstone of the global construction industry. Endorsed by leading international financial
institutions, such as the World Bank, these contracts are frequently required for financing
infrastructure and development projects.

While not a procurement law, FIDIC, Conditions of Contract is widely used in infrastructure
projects, including those funded by public authorities. FIDIC provides a structured dispute
resolution process involving the Dispute Avoidance/Adjudication Board (DAAB), followed by
an amicable settlement phase and, ultimately, international Arbitration if the dispute remains
unresolved.”® to foster proactive dispute prevention and resolution. These mechanisms are
designed to reduce litigation costs, promote amicable settlements, and ensure project continuity
by offering non-adversarial and efficient means of resolving disputes.

Specifically, Clause 21 A claim involves a formal request for entitlements, whereas a dispute
arises only after the rejection of a claim and the issuance of a Notice of Dissatisfaction (NOD).
The revised procedure is neutral and uniformly applicable to both Employer and Contractor,
requiring timely notifications within 28 days and detailed particulars within 84 days. The
engineer is expected to facilitate a resolution through a binding determination within 42 days,
which becomes final if not challenged within 30 days of receiving the determination.”’

Clause 21.6 (FIDIC 2017 edition) stipulates that if a party is dissatisfied with the DAAB’s
decision and issues a valid Notice of Dissatisfaction (NOD) within the prescribed time
(typically 28 days), the dispute may be referred to Arbitration, commonly under the ICC
Arbitration Rules. Arbitration under this clause serves as the final and binding mechanism for
resolving disputes, empowering the arbitral tribunal to review, affirm, or override the DAAB's
decision and grant appropriate remedies.*

Together, these international instruments underscore the importance of effective, impartial,
and enforceable dispute-resolution mechanisms in public Procurement.

3. Revisiting Nepal’s Public Procurement: The Exit of Adjudication

Starting with amicable settlement, followed by adjudication, and concluding with Arbitration.
The original Public Procurement Act 2063 (2007) adopted this multi-tiered dispute resolution
mechanism, allowing parties to a procurement contract to resolve conflicts progressively,

first by mutual consent, then through a neutral adjudicator, and finally, if necessary, by
27  1Ibid, Article-68.

28 FIDIC, Clause 21.

29 Ibid.

30 FIDIC, Clause 21.6.

N q9c T R



Arbitration. According to the original text, “Any dispute arising between the Public Entity
and the construction entrepreneur, supplier, service provider or consultant in connection with
the implementation of the procurement contract shall be settled amicably.”! A procurement
contract may provide a mechanism for resolving disputes that cannot be settled amicably.
"In providing mechanism under Sub-section (2), the procurement contract may provide that
disputes relating to construction work shall be resolved as follows:- (a) By an adjudicator
for an amount, as prescribed, (b) By a three-member dispute resolution committee, in the
case of the amount exceeding that of clause (a). (c) The provision that if a person is not
satisfied with the decision made under clause (a) or (b), such dispute shall be resolved through
Arbitration pursuant to prevailing Law. (5) The appointment of adjudicator and formation
of dispute resolution committee under Sub-section (4), and their functions, duties and power
and procedure for resolution of dispute shall be as prescribed”.’> Moreover, Specifically,
Rule 129(2) allowed disputes under NRs. 100 million to be settled by a single adjudicator,
while those exceeding that amount was to be handled by a three-member dispute settlement
committee. The procedures for appointment, eligibility (including five years of relevant
technical experience), duties, remuneration (shared equally by both parties), and timelines,
including provisions for site visits every six months, were all laid out comprehensively in Rules
130 through 134. These mechanisms allowed parties to avoid costly Arbitration by resolving
disputes efficiently through technically capable and mutually agreed-upon adjudicators. This
approach reflected a recognition of the complexity and sensitivity of procurement disputes, as
well as the need for a staged approach to resolve them without immediately resorting to costly
Arbitration.

However, following the First Amendment to the Act, this structure underwent significant
alterations. The amended provision removed adjudication entirely from the dispute resolution
chain. Now, the Law provides that “Any dispute arising between the public entity and the
construction entrepreneur, supplier, service provider or consultant in connection with the
implementation of the procurement contract shall be settled through mutual consent. (1a) The
procurement contract shall provide that if a dispute cannot be settled through mutual consent
by subsection (1), the dispute shall be settled by Arbitration under the prevailing law”.%
This change reverberates in the Fourth Amendment to the Public Procurement Regulation
2064, which similarly states that "If a dispute arises between a public entity and a contractor,
consultant, or service provider regarding the implementation of a procurement contract
and such dispute cannot be resolved through mutual agreement, then proceedings must be
initiated to resolve the dispute through arbitration in accordance with prevailing laws. * This
Amendment to the Public Procurement Regulation repealed rules 130 to 134° In their entirety,
effectively removing adjudication from the dispute resolution process. This amendment
simplified the system to a two-step process: mutual agreement and, if that fails, Arbitration.
The international framework emphasizes the importance of a structured and tiered dispute
resolution process. The FIDIC Conditions of Contract advocate for a Dispute Avoidance/

31 Sarbajanik Kharid Ain (2063). (Public Procurement Act, 30 Poush, 2063), Nepal, Section- 58.

32 Sarbajanik Kharid Ain (2063). (Public Procurement Act, 30 poush, 2063), Nepal, Section- 58(4).

33 Public Procurement Act, Section- 58.

34 Public Procurement Regulation, rule 135.

35 Government of Nepal, Ministry of Law, Justice and Parliamentary Affairs, Nepa/ Gazetre, 2073/03/31 B.S.
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Adjudication Board (DAAB) as a mandatory first step before Arbitration to encourage
efficient and expert-based resolution.”® Similarly, the UNCITRAL Model Law on Public
Procurement (2011) places particular emphasis on the importance of initial administrative
review mechanisms in reducing litigation and promoting timely conflict resolution.’” While
intended for efficient dispute settlement, this elimination of a multi-layer dispute resolution
mechanism has reduced flexibility and early resolution opportunities, especially in technically
complex or high-stakes procurement projects.

4. Implication of Amendment

The removal of adjudication from Nepal’s public procurement dispute resolution framework
carries several practical and legal implications. First, it eliminates an intermediate, less
adversarial stage where a neutral third party with relevant technical or contractual expertise
could assess disputes. Adjudication is a specific form of dispute resolution process that is
confidential, quicker, and less expensive and is applied mainly in the construction engineering
sector. Adjudication would help maintain rapport between the parties as decisions are made
and executed during the Contract’s progress. Promptly, they are usually an industry expert
appointed at the start of the project, who decides on the disputed issues referred to them by
the parties, which, in most cases, become final and binding and take immediate effect.*® The
adjudicator to be appointed should have sufficient knowledge and experience in the field related
to the dispute. Initially, the Act stated that a person who becomes the adjudicator or a member
of the dispute settlement committee upon the mutual consent of the contracting party should
be a technical person with the expertise settlement committee upon the mutual consent of the
contracting parties, shall be a technical person with expertise in works similar to the nature of
the dispute and should have at 5 years of experience.*® The adjudicator acts in an intermediate
capacity between an expert and an arbitrator. An adjudicator is different from that of a certifier
in that he is not involved in the day-to-day administration of the Contract. The adjudicator's
role is to decide disputes between the parties. However, like the contract administrator, an
adjudicator must apply the terms of the Contract.*

Second, by narrowing the dispute resolution options to mutual agreement and Arbitration,
the amendment inadvertently increases the likelihood that unresolved disputes will escalate
directly to Arbitration. The removal of intermediate mechanisms, such as adjudication
or Dispute Boards, leads to a higher rate of disputes being referred directly to Arbitration,
which is often more expensive, formal, and slower.*! Dispute Resolution Board Foundation
reports that 98% of disputes referred to Dispute Boards are resolved without recourse to
Arbitration or litigation.*> From the FIDIC context, Notably, only 2% of DAAB decisions
are escalated to Arbitration, and the average cost of employing a DAAB is less than 1% of
the total contract value. This makes the DAAB process both cost-effective and reliable. Its

36 FIDIC, Clause 21.

37 UNCITRAL Model Law on Public Procurement, Article- 66.

38 Prof. Khem Dallakoti, “ How fo make Adjudication more useful in construction contracts in Nepal — perspective and challenges,"
NEPCA HALF YEAR BULLETIN, volume 21, Nov 2014, p. 13.

39 Ibid.

40 KNS Industrial Services (Birmingham) L.td v Sindall Ltd (2001) 75 (Con LR 71).

41 LukasKlee, International Construction Contract Law, 2nd edition 2018, p. 463.

42 The Dispute Board Federation (Geneva) International Survey, 2008.

K 3o Ardes @R o



members' expertise in construction law and contractual matters gives parties confidence in the
fairness and enforceability of their decisions, further contributing to dispute resolution without
prolonged litigation.*’ Similarly, according to the World Bank’s Procurement Framework 2016,
“All international competitive procurement contracts are required to include appropriate
mechanisms for independent dispute resolution, either Dispute Review Experts or Dispute
Review Boards.”** which highlights the efficiency gained from multi-tiered dispute resolution
mechanisms, recommending such layers to minimize unnecessary Arbitration.

“Unlike large multinational firms, local contractors often lack the financial or legal capacity to
endure prolonged arbitration proceedings. The absence of an intermediate step like adjudication
puts them at a procedural disadvantage, discouraging them from raising legitimate claims or
defending themselves effectively.”* According to the OECD (2016), limited access to dispute
mechanisms is one of the significant barriers for SMEs in public Procurement. Without
adjudication or a similar tiered approach, mutual agreement becomes a hurdle, particularly
when power asymmetries exist between the state and private parties. Therefore, this elimination
of a multi-layer dispute resolution mechanism has reduced flexibility and early resolution
opportunities, especially in technically complex or high-stakes procurement projects.

The importance of structured dispute resolution mechanisms can be found in the Supreme
Court Decision on Government of Nepal v. Damodar Ropeways and Construction Company,*®
Where the Court annulled an arbitral award because the parties had failed to follow the
dispute resolution procedure outlined in their Contract; in that case, the Contract between
the Government of Nepal and Damodar Ropeways and Construction Company required the
parties to attempt settlement through mutual consent prior to initiating Arbitration. However,
the parties bypassed this step and proceeded directly to Arbitration. The Supreme Court held
that this omission violated the dispute resolution clause and rendered the arbitral award invalid
under Section 21(2)(f) and (g) of the then Arbitration Act, 2038. This judgment highlights the
crucial role of multi-tiered mechanisms, including intermediate steps such as adjudication,
which provide both procedural safeguards and opportunities for early resolution. This precedent
highlight that the removal of adjudication from Nepal’s public procurement rules through the
Fourth Amendment to the PPR raises concerns not only about efficiency and fairness but also
about legal enforceability and judicial scrutiny of disputes escalated prematurely to Arbitration.

5. Reimagination of Adjudication in Donor Funded Procurement

Despite the removal of adjudication from Nepal’s Public Procurement Act, 2063, and the
Public Procurement Regulation, 2064, through the early amendments, section 67 of the PPA
still holds on to the spirit of adjudication it states, “If, under an agreement made between
the Government of Nepal and a donor party, procurement is to be made in accordance with
the procurement guidelines of the donor party.”” This provision enables Nepal to adhere to

43 Amer Mohammad Hdaib, Dispute Resolution Mechanism nnder the 2017 FIDIC Red Book, Master’s Degree, The British
University in Dubai, 2019, p. 4.

44  World Bank’s Procurement Framework 2016, clause 2.24.

45 World Bank. (2021). Enbancing Government Effectiveness and Transparency: The Fight Against Corruption.

46  Government of Nepal v. Damodar Ropeways and Construction Company, NKP 2067, Decision No. 8368 (Full
Bench, Supreme Court of Nepal).

47  Public Procurement Act, Section- 67(b).
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donor-specific procurement guidelines, many of which mandate or prefer dispute resolution
structures in accordance with the FIDIC 1999 Red Book. Clause 20 of the FIDIC 1999 edition
states that the standard dispute resolution process involves initial adjudication by a Dispute
Adjudication Board (DAB), followed by attempts at an amicable settlement, and finally,
Arbitration. Clause 21 of the FIDIC 2017 edition states that the standard dispute resolution
process involves initial adjudication by a Dispute Avoidance and Adjudication Board (DAB or
DAAB), followed by attempts at amicable settlement, and finally, Arbitration as the mechanism
for dispute settlement.

Donors such as the Asian Development Bank (ADB), World Bank, and International Monetary
Fund (IMF) generally require the adoption of FIDIC-based contracts, which differ in their
dispute resolution sequencing from Nepal’s current framework. Although adjudication is not
recognized in the PPA and PPR or even in National Competitive Bidding (NCB) documents, it
remains a pivotal mechanism in international contracting. Known under various nomenclatures,
including Dispute Resolution Committee (DRC), Dispute Resolution Board (DRB), Dispute
Board (DB), and Dispute Adjudication Board (DAB), the concept has evolved further. In the
FIDIC 2017 edition, the body is renamed the Dispute Avoidance and Adjudication Board
(DAAB), reflecting its proactive role in both dispute prevention and resolution.

The Supreme Court Decision on Bakhtawar Singh v. Kankai Irrigation Project further
illustrates this misalignment.*® In this case, the petitioner challenged the decision of the Patan
Appellate Court, which annulled an arbitral award rendered under ICC Rules. The project
was conducted under a donor-funded arrangement that adopted FIDIC-style international
dispute resolution clauses, including provisions for ICC arbitration. However, the Supreme
Court upheld the decision of the Appellate Court on the ground that Nepali arbitration law
(specifically Section 11 of the Arbitration Act, 2038) takes precedence over international rules
like those of the ICC. The Court ruled that claims made beyond the statutory time limit, even
if allowed under ICC Rules, could not override the mandatory provisions of national Law. This
judgment reinforces the legal reality that, despite Section 67 of the PPA allowing for donor
guidelines, any procedural deviation from the Arbitration Act must still conform to Nepalese
statutory limits. The contradiction between FIDIC-required adjudication and the absence
of such a mechanism in domestic Law presents a systemic challenge for projects governed
by both international and national frameworks. Thus, the Bakhtawar Singh case serves as
a judicial warning about the risks of legal fragmentation and underscores the need for legal
harmonization in Nepal’s procurement regime. Nepal’s failure to institutionalize adjudication
through legislation or policy, despite its international reliance, raises important questions of
harmonization and functionality. The absence of adjudication mechanisms can lead to delays,
increased arbitration costs, and prolonged uncertainty, particularly in projects that would
benefit from swift interim determinations.

6. Arbitration as a Key Dispute Resolution Mechanism in Public Procurement

Arbitration has been vital to dispute resolution in today’s commercial society. It has been
discussed, presented, and conceived as one of the prominent methods of alternative now
termed as appropriate dispute settlement mechanisms. “Arbitration is the settlement of a

48 Bakhtawar Singh v. Kankai Irrigation Project, NKP (2067). Decision No. 8397.
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dispute by the decision not of the court of law but of one or more person called Arbitrators
which is executable as a decree of the court.”® “Arbitrator” means an arbitrator appointed for
the settlement of a dispute, and the term also includes a panel of arbitrators.”® Arbitration
is defined as “arbitration, the act of arbitrating, the putting an end to a difference using
arbitration.””' Arbitration is the procedure whereby parties to a dispute agree to refer their
disagreement to a third party for a binding decision instead of litigating in Court.*

In Nepal, Arbitration has roots in the traditional panchayat system, which existed long before
the establishment of a formal judicial framework. The panchayat was an informal tribunal
made up of five respected villagers who were selected to resolve disputes impartially”.* The
decisions made by panchayat were widely accepted and binding on the involved parties”.>* The
practice of modern Arbitration in Nepal is relatively recent. Prior to the enactment of a general
commercial arbitration law in 1981, Arbitration-related provisions were scattered across
various legislations. The Arbitration Act of 2038 B.S. (1981) was the first comprehensive
legal framework that regulated voluntary Arbitration in the country. Later, the Arbitration
Act of 1999 (2055 B.S.) was enacted and came into effect on April 15, 1999, consolidating
international standards and principles of Arbitration.*® Therefore, In Nepal, the Arbitration Act
of 2055 (1999) provides the governing legal framework for Arbitration.

The central feature of Arbitration is the alternative to national courts, utilizing private and
confidential means of dispute settlement within a speedy and inexpensive process, whose entire
process is controlled by the parties in dispute.’® The primary advantages of Arbitration over
national judicial systems are that it is faster, less expensive, and more confidential.’’ Arbitration
is grounded in the principle of Autonomy, allowing the parties to retain control over their
dispute and determine the specifics of how the resolution process unfolds. In Arbitration, the
arbitrator chosen by the parties gives a binding award. Section 3 of the Arbitration Act, 1999
recognizes Arbitration as a means for settling disputes arising from contractual relationships.
Under Section 30, arbitral awards may only be challenged on limited grounds, which affirms
the finality and binding nature of Arbitration as a dispute resolution mechanism.

A landmark example that reinforces Arbitration as a core mechanism for dispute settlement in
public Procurement is found in Supreme Court Decision Bakhtawar Singh v. Kankai Irrigation
Project®®. In this case, the dispute arose from a construction contract under the Kankai Irrigation
Project. When the Contractor submitted an additional claim during Arbitration well beyond the

49 Rajkumar S. Adukia, 4 PRACTICAL GUIDE ON THE CONCEPT AND PRACTICE OF ARBITRATION, Rish-
abh Academy Private Limited, India, 1% edition,2016, P.3.

50 Madhyasthata Ain, (2055). (Arbitration Act 1999), Nepal, Section- 2(h).

51 Vijayakumar Raju v. IndusInd Bank Ltd, (2010). (3) RAJ 11.

52 Black’s Law Dictionary, 11th ed. (2019).

53 Bed prasad Uprety, Evolution of Commercial Arbitration in Nepal: Issue and challenges, NJA Law Journal, 2:1, 2008, p.208.

54  Ibid.

55 Baliram Kumar Chauhan, A Brief Analysis on Incorporation of Principle of Arbitration in Arbitration Act of Nepal, NEP-
CA Bi-Annual Magazine, volume:34, January 2025, P.37.

56 Julian D. M. Lew, Loukas A. Mistelis, Stefan Michael Kroll, Comparative International Commercial Arbitration,
Kluwer Law International, The Hague, 2003, p. 12.

57 Stefania Bondurant, “A Practitioner's Guide: An Overview of the Major International 1iew of the Major International
Arbitration Tribunals”, South Carolina Journal of International Law and Business, volume 3: 1, 2000, p. 22.

58  Bakhtawar Singh v. Kankai Irrigation Project, NKP (2067). Decision No. 8397.
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time limit prescribed under Section 11 of the Arbitration Act, 2038, the Patan Appellate Court
annulled the arbitral award. The Supreme Court upheld this annulment, stating that Arbitration
must strictly follow statutory procedures and that international arbitration rules (such as the
ICC Rules) cannot override national Law. Notably, the Court reaffirmed that appellate courts
cannot revise arbitral awards on merits under Section 192 of the Muluki Ain. However, it may
only intervene on limited legal grounds under Section 21 of the Arbitration Act. This case
confirms both the finality and centrality of Arbitration in public procurement disputes, as well
as the importance of procedural compliance in preserving the legitimacy of the arbitration
process.

7. Arbitration in Nepal Challenge of Arbitration Practice®

The Law makes it mandatory for arbitrators to settle the dispute within 120 days; however, it
does not specify the implications to be faced by an arbitrator if they fail to settle the dispute
within the given timeframe.

The time taken for dispute settlement is more extended than estimated in days. The reasons
for this are

e The parties do not follow the directive given by the tribunal regarding the submission
of Claim, Defense, Rejoinder, Evidence, the arbitrator's fee, and other matters.

e Incompetency of respective party appointed lawyers/counsels on knowledge and
expertise of the issue

e Arbitration is an expensive process. (Fee and expensive venue as the Law has not
prescribed administrative fees as well as consultancy fee of an arbitrator.) Lack of
Public Platform or Secretariat. There is no provision in Law for the same.

e NEPCA is found to be used by less and is not in reach of every individual—busy
Schedule of Lawyer and Arbitrator.

e The lack of voluntary enforcement of the Arbitral Award by parties and the fear of a
psychic impact on a government officer against the CIAA leads them to seek appellate
jurisdiction.

e In practice, it is observed that the High Court accepts every Application related to
Arbitration, even though the Arbitration Act, 2055, Section 30 provides four plus two

bases for the Applicability of the High Court’s jurisdiction for setting aside of the
arbitral awards.

8. Arbitration Procedural Rules for Dispute Settlement in Public Procurement

In Nepal’s public procurement framework, Arbitration has emerged as the primary mechanism
for dispute resolution, particularly following the Fourth Amendment to the Public Procurement
Rules, which removed adjudication as an option for dispute resolution. Arbitration, governed
by the Arbitration Act, 2055 (1999), serves as a legal process where disputes between
contracting parties, including the Government (referred to as the Employer) and a private
contractor, are settled by a neutral third party, known as an arbitrator, whose decision is
59  Kamal Chhetri Upreti, “Arbitration in Nepal and practical challenges in ifs practices” 57 kanoons, 25, 25-7(2007).
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binding. This mechanism is used in the Standard Bidding Documents (SBDs) issued by the
Public Procurement Monitoring Office (PPMO), which standardizes the bidding process and
contract terms across different projects and sectors. These documents are structured around
General Conditions of Contract (GCC) and Special Conditions of Contract (SCC). The GCC
outlines general legal and procedural standards applicable to all contracts, while the SCC
allows for specific customizations, such as designating the place of Arbitration or adjusting
procedural timelines.

Under the Procurement of Works (EPC Contract) using the Single-Stage: Two-Envelope
Bidding Procedure through National Competitive Bidding (NCB), which limits participation
to domestic bidders to promote local competition, the dispute resolution process is explicitly
outlined in GCC Clauses 36 and 37. Clause 36 states, “The Employer and the Contractor shall
attempt to settle Settlement amicably by direct negotiation any disagreement or dispute arising
between them under or in connection with the Contract.” % Moreover, Any dispute between the
Parties as to matters arising under this Contract that cannot be settled amicably within thirty
(30) days after receipt by one Party of the other Party's request for such amicable settlement
may be referred to Arbitration within 30 days after the expiration of amicable settlement
period”.%! This emphasizes amicable settlement, requiring the Employer and Contractor to
attempt resolution through direct negotiation within thirty (30) days of a written request state.
If the dispute remains unresolved, Clause 37 states, “Unless settled amicably, any dispute
shall be finally settled by Arbitration. The Arbitration shall be conducted in accordance with
the arbitration procedures at the place given in the SCC. The Arbitration Act 2055 (1999) shall
be the governing Law for the arbitration process.® Moreover, the arbitrator(s) shall have full
power to open up, review, and revise any certificate, determination, instruction, and opinion
or valuation of (or on behalf of) the Employer, relevant to the dispute.” ®* This mandates that
the matter be referred to Arbitration within the next thirty (30) days. The Arbitration is then
conducted as per procedures stated in the SCC and accordance with the Arbitration Act 2055.
Moreover, the arbitrator is empowered under Clause 37.2 to “open up, review and revise” any
certificates, instructions, or determinations issued by or on behalf of the Employer, meaning
they have full authority to reexamine previous decisions of the dispute.

The same procedural logic applies to International Competitive Bidding (ICB) contracts, which
open Procurement to global bidders and are used for complex or high-value projects. In ICB-
based EPC contracts, which also employ the Single-Stage, Two-Envelope method, the dispute
resolution clauses in the GCC and SCC are the same as those in NCB contracts. However,
due to the international context, ICB contracts often incorporate the UNCITRAL Arbitration
Rules or refer to international arbitration institutions, thereby aligning the procedure more
closely with global practices. Despite this, the governing Law remains the Arbitration Act,
2055 (1999) unless otherwise specified.

60  Procurement of Works (EPC Contract) National Competitive Bidding (NCB) Single-Stage: Two-Envelope Bid-
ding Procedure, clause 36.1.

61 Procurement of Works (EPC Contract) National Competitive Bidding (NCB), clause 306.2.

62  Procurement of Works (EPC Contract) National Competitive Bidding (NCB), clause 37.1.

63  Procurement of Works (EPC Contract) National Competitive Bidding (NCB), clause 37.2.
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In practice, the procedural clarity and enforceability of Arbitration in public Procurement
largely hinge on the proper drafting of the SCC and the contracting parties’ adherence to the
timelines and procedures laid out in the SBDs. A sound procurement system is based on four
major elements or pillars: legislative and regulatory framework, institutional framework and
management capacity, procurement operations market practices, and integrity of procurement
system. Procurement laws and regulations are a double-edged sword: a procurement regulatory
system establishes standards and codes of ethics that guide buyers and sellers but may create
red tape that jeopardizes procurement efficiency.®* “Every year, public procurement drains
millions from state coffers, yet when disputes arise, the system often goes silent.” Many NCB
contracts refer to the Nepal Council of Arbitration (NEPCA) Rules, established under the
Nepal Council of Arbitration Rules on Arbitration, 2016, for the conduct of proceedings. The
SCC must still clearly specify the arbitration venue and administrative details. Where such
details are left blank or ambiguous (“the place of arbitration shall be: [insert place]”), disputes
over procedure can themselves become a new source of conflict, undermining the system’s
efficiency.

Ultimately, a well-functioning arbitration mechanism within public Procurement not only
upholds contractual integrity but also safeguards public resources. By embedding a clear
legislative and regulatory framework, as well as an institutional framework for dispute
resolution, both in national and international bidding documents, and ensuring alignment
with Nepal’s arbitration law and institutions, public Procurement can be made more effective,
efficient, transparent, and accountable. However, this system requires not just well-drafted
contracts but also institutional commitment, trained arbitrators, and prompt enforcement of
arbitral awards to prevent the silence that often follows procurement disputes.

9. Analysis and conclusion

Infrastructural construction projects are vital for national development, involving the creation
of essential facilities such as roads, bridges, airports, and other critical structures. According
to the Economic Survey 2021/22 report from Nepal's Ministry of Finance, the construction
industry is estimated to contribute 6.17% to the nation's GDP. As the construction industry
continues to grow, disputes within this sector are also increasing. Public resources or
significant private investments often fund infrastructure projects, and any delays or failures
in these projects can have extensive economic and social repercussions. Nepal, like many
developing countries, faces significant challenges in managing infrastructural construction
projects. The country's diverse geographic and socio-economic landscape presents unique
challenges, including logistical difficulties in remote areas, as well as regulatory compliance
and stakeholder management issues.

Despite the establishment of a legal and institutional framework for public procurement
dispute resolution in Nepal through the Public Procurement Act (PPA) of 2063 and the Public
Procurement Regulations (PPR) of 2064, the practical application of these mechanisms

64 Thai, K. V., & Piga, G. (2007). Advancing public Procurement: Practices, innovation, and knowledge sharing. Aruajo, 2003;
Agaba & Shipman.
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remains evolving and changing. Although procedural avenues such as administrative review
and arbitration are formally available, their actual usage and effectiveness are yet to be justified.
Key institutional actors-most notably the Public Procurement Review Committee (PPRC)
and the Public Procurement Monitoring Office (PPMO)-face challenges that include limited
operational autonomy, insufficient financial and human resources, and weak enforcement
capabilities.

Consequently, procurement disputes often bypass administrative remedies and escalate directly
to litigation. This not only places a heavy burden on the judiciary but also leads to unnecessary
delays in the execution of public infrastructure and development projects. The underutilization
of appropriate dispute resolution (ADR) mechanisms, along with the lack of binding force
in administrative determinations, further undermines confidence in the procurement process.
Small and medium-sized enterprises (SMEs) are particularly disadvantaged by procedural
complexities and institutional opacity, which limit their ability to access timely and fair redress.

A comparative evaluation against international standards—such as the UNCITRAL Model Law
on Public Procurement, the World Trade Organization's Government Procurement Agreement
(WTO GPA), and the FIDIC contractual framework—reveals that Nepal’s procurement dispute
resolution mechanisms are not yet aligned with globally accepted best practices. Significant
gaps include the absence of Dispute Avoidance and Adjudication Boards (DAABs), limited
digital access to grievance redress platforms, and non-binding timelines for dispute resolution.

This emphasizes the urgent need for comprehensive reform of Nepal’s procurement dispute
resolution framework. Reforms must be both structural and procedural, encompassing legal
harmonization, institutional capacity building, and the creation of a more coherent and
accessible remedial framework. The removal of adjudication, once a crucial intermediate
mechanism under the original Public Procurement Act and Regulations, has left Arbitration as
the only formal mechanism after the failure of mutual agreement. While this two-tiered system
may appear simplified, it strips procurement contracts of a pragmatic stage where disputes can
be resolved quickly by technically qualified adjudicators before escalation.

As seen in international frameworks like FIDIC and UNCITRAL, adjudication and
administrative reviews serve as efficient in filtering disputes before they incur the high
costs and procedural burdens of Arbitration. Nepal's exit from such tiered models not only
undermines global best practices but also limits accessibility for local contractors who may
lack the financial or legal capacity to engage in prolonged Arbitration. The legal framework for
Arbitration, though formally enacted in the Arbitration Act, 2055 (1999), still faces procedural
ambiguity. Standard Bidding Documents (SBDs) routinely defer to ‘prevailing laws’ without
specifying procedural detail, the General Conditions of Contract (GCC) and Special Conditions
of Contract (SCC) leave critical blanks such as the “Insert place of arbitration,” and the role of
institutions like NEPCA remains underutilized and poorly institutionalized.

The absence of a centralized arbitration or regulatory oversight body contributes to
inconsistencies in procedure. At the same time, the enforcement of arbitral awards, especially
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against public entities, remains anxious with delays, hesitancy, and a fear of political or legal
repercussions. While Section 67 of the PPA technically allows donor-specific guidelines,
courts continue to prioritize domestic Law in procedural matters, causing legal uncertainty for
international contractors and potential friction in Nepal's donor-funded projects.

From a policy standpoint, this fragmented approach risks undermining the trust of international
partners, discouraging small and medium contractors, and perpetuating procedural delays in
contract implementation. It is imperative to reintroduce adjudication as an intermediate, cost-
effective, and expert-based layer of dispute resolution, especially for technically complex
projects. International experience shows that Dispute Adjudication Boards (DABs) or Dispute
Avoidance and Adjudication Boards (DAABs) resolve over 60-70% of disputes without
requiring Arbitration, reducing litigation costs and minimizing disruption to ongoing projects.

Furthermore, Nepal should institutionalize Arbitration by establishing a dedicated arbitration
secretariat or a public procurement dispute board equipped with trained arbitrators, standardized
procedures, and effective case management systems. SBDs should be revised to include
mandatory procedural templates, such as predefined arbitration venues, panel composition
rules, and timelines, thereby eliminating the current vagueness that often leads to delays and
additional conflicts.

In conclusion, Nepal’s procurement dispute resolution framework, though legally grounded,
remains structurally inadequate to meet the demands of its rapidly growing public procurement
ecosystem. Arbitration alone, without a supporting ecosystem of staged resolution mechanisms,
institutional infrastructure, and procedural clarity, cannot guarantee fairness, efficiency, or
certainty. Therefore, a comprehensive reimagining of dispute resolution is essential, one
that reintroduces adjudication strengthens arbitration infrastructure, harmonizes national and
international legal standards, and ensures that every Party to a public contract, regardless of
size or origin, has meaningful access to justice. Only then can Nepal's procurement system
truly embody the principles of transparency, accountability, and value for money.
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Strengthening Public Procurement:
A Critical Review of Nepal's 2025 SBD Revisions

Er. Subhash Kumar Khadka Chhetri*

Summary

The June 2025 revision of Nepal s Standard Bidding Document (SBD) for National Competitive Bidding
(NCB) — Single Stage Two Envelope (IS2E) introduces critical updates to enhance transparency,
efficiency, and compliance in public procurement. Key changes include stricter bidder eligibility
criteria—such as disqualifying loan defaulters—and clearer rules on running contracts, bid validity,
and performance security. The revision aligns with the Public Procurement Act (PPA), 2063, Public
Procurement Regulations (PPR), 2064, and international best practices like the ADB'S procurement
guidelines. Notable improvements include standardized evaluation of contractor experience, flexible
Jjoint venture (JV) qualifications, and stronger accountability measures for both bidders and procuring
entities (PEs). The updated SBD also clarifies contract amendments, advance payment guarantees,
and blacklisting provisions, ensuring better risk management and legal compliance. By harmonizing
national laws with global standards, the 2025 SBD aims to reduce disputes, encourage fair competition,
and improve infrastructure project delivery in Nepal.

1. Introduction
Nepal's Public Procurement Monitoring Office (PPMO) has recently revised its Standard Bidding
Document (SBD) for the Procurement of Works using the National Competitive Bidding (NCB) — Single

Stage Two Envelope (1S2E) procedure. The June 2025 version supersedes the previous September 2022
edition and introduces several important legal, procedural, and technical updates.

This revision aligns the SBD with:
e Public Procurement Act, 2063 (PPA)
e  Public Procurement Regulations, 2064 (PPR)
e PPMO’s SBD for Procurement of Works using NCB for EPC projects (EPC SBD)

e  Best practices from international guidelines such as the Asian Development Bank (ADB) User's
Guide for Procurement of Works — Small Contracts (ADB SBD).

This article analyzes the significant changes, their rationale, and implications for stakeholders in Nepal’s
public procurement landscape.

2. Key Revisions in the 2025 SBD: Rationale and Implications
2.1 Instruction to Bidders (ITB) & Bid Data Sheet (BDS)
ITB1:

Allows provision for multiple contracts and introduces modern communication tools like e-GP
and email.

5
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» Impact:Increasestransparencyandefficiency;encouragesbroaderparticipationandaccountability.
ITB 3.4

Bidders who have declared blacklisted by a competent authority under the prevailing law for
failure to repay a loan disbursed by a bank or financial institution defaulted on loans are now
ineligible, added provision as per PPA Clause 63 (3).

» Impact: Promotes financial discipline and ensures responsible contractors are selected.
ITB 4.9 & 4.10:

Clarifies limits on the number of running contracts a bidder can hold, and specifies that only
contracts awarded through open competitive bidding (NCB/ICB) are counted as running
contracts, in line with PPR Rule 65 (4d1).

» Impact: Prevents over commitment of contractors; improves project delivery outcomes.
BDS (related clauses):

The type of contract’s that will not be counted is added as per provision of PPR Rule 65 (4d2) and
some minor correction done to previous provision in Section III, EQC, Clause 2.1.6.

» Impact: Ensures uniform application of contract count rules across PEs.
ITB 18:

Changes the Bid Validity Period (BVP) to be calculated from the bid submission deadline
date itself (not the next day), in line with PPA Clause 20 (2) and ADB SBD ITB 18.1.
Also allows PPMO to extend submission deadlines if any technical issues arise while handling
the e-GP system, while keeping the original BVP still be counted from original bid submission
deadline, as per the PPMO’s circular dated 2079.07.21.

» Impact: Reduces ambiguity and aligns deadlines with practical procurement processes.

ITB 19:

Updates the timeline for release of bid securities within 3 days after the successful bidder has
signed contract agreement, revision done as PPR Rule 53(8).

Also introduces bid security forfeiture if a successful bidder fails to furnish performance security
under ITB 35.5 (ITB 35.5 allows PE to request an additional 8% performance security for
unbalanced/front loaded bids).

» Impact: Discourages careless bidding and enforces bidder responsibility.
BDS (related clause):

Adjusts the method for calculating bid security (estimated cost without VAT/contingency, but
including provisional sum).

» Impact: Enhances consistency and clarity for PEs and bidders alike.
ITB 37 (Clauses 37.2 & 37.3):
The provision in PPA Clause 26 (3) & (4) added with the PE must notify all bidders of the rejection
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or cancellation of the bidding process with reasons. If any bidder requests further details within
30 days, the PE must provide the specific grounds for the decision. Which will add responsibility
and accountability measures for PEs when rejecting all bids or annulling the bidding process.

» Impact: Protects bidders from arbitrary decisions and increases procurement transparency.
ITB 40:

Revises performance security calculation method, now based on bid price and cost estimate
excluding VAT and contingency, but including provisional sum.

» Impact: Aligns practices between bidder and PE; promotes fairness and uniformity.
ITB 42:

Updates the term Review Committee to Public Procurement Review Committee (PPRC) as per
PPA Clause 48 for terminological clarity and a new clause (ITB 42.11) added which states that
if a bidder’s appeal is rejected by the PPRC, its security deposit shall be forfeited, in accordance
with PPA Clause 50 (7) and EPC SBD.

» Impact: Clarifies procedural consequences for failed appeals and reinforces bidder
accountability.

2.2 Section III: Evaluation and Qualification Criteria (EQC)

Clause 2.1.6 — Bidder’s Running Contracts

Corrected to align with revisions done in ITB 4.9 & 4.10.

Clause 2.1.7 — Other Eligibility

Revised as provision of PPR Rule 40 (2).

Clause 2.4.2(a) — Contracts of Similar Size and Nature

Incorporation of Legal Requirements (PPR Amendments), Rule 26, (1), (c) (14th Amendment):
o Threshold increased from NPR 50 million to 100 million.
o For contracts:

= < 100 million: Bidder must have completed works of at least 40% of the
Employer's Estimate.

= > 100 million: Requirement remains 60%.

= Previously, < 50 million, requirement was of at least 40% and > 50 million

requirement was of at least 60%.
PPR Rule 26 (2a) (previously in regulations but not reflected in earlier SBDs):
For Joint Ventures (JVs) on estimates > NPR 100 million:
o Experience may be achieved either through:
= One partner’s single contract meeting the threshold, or

= Two contracts from two JV partners, with combined value meeting the
threshold.

Employer now has to mention the similarity based on the physical size, complexity, methods,
technology with the proposed work in this clause itself.
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Clarification on “Substantially Completed” Contracts:

e A contract is considered substantially completed only if a Taking-Over Certificate has
been issued.

o This standard applies to:

o Similar size and nature experience

o Key activities construction experience

» Impact:

o

Legal Alignment: Now reflects Public Procurement Regulation (PPR) requirements in
the SBD.

Enhanced Clarity and Fairness: Reduces ambiguity in assessing bidder experience.
Ensures all bidders are evaluated based on standardized documentation (i.e., Taking-
Over Certificate).

Increased Competition (Especially for Mid-Scale Works):

Lowering the experience threshold from 60% to 40% for contracts < NPR 100
million may:

e  Encourage more local firms to participate.
e Increase competition and potentially reduce bid prices.

Improved JV Flexibility: JVs now have a practical pathway to qualify through combined
experience, which was previously not present.

Clause 2.4.2(a) — Construction Experience in Key Activities

Specifies that experience in key activities should be expressed in annual production rates,
provision revised as per PPR Rule 26 (1) (¢).

For projects with a construction period of less than one year, the annual production rate must
be calculated taking construction period as one year.

» Impact:

(e]

Enhances Clarity in Technical Evaluation: Allows for a standardized and time-bound
measure of contractor capacity, improving fairness and comparability.

Establishes Uniform Practice Among Procuring Entities (PEs):
Previously, many PEs inconsistently:
e Required 80% of total quantities instead of production rates.

e  Measured production in monthly terms, leading to confusion and
over estimation of production rates.

The revision eliminates such variability, promoting nationwide consistency in bid
evaluations.

More Accurate Reflection of Contractor Capability: Using annual production rates
helps assess the actual yearly execution capacity of bidders, rather than just the
volume of work completed.
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2.3 Section IV, VI, and X: Bidding Forms, Requirements, and Contract Forms
These sections were updated to:

o Reflect revision introduced in other Section of the SBD.

e Align with the ADB SBD format.

e Improve grammatical consistency and enhance the document’s readability and user-friendliness
for both bidders and PEs.

2.4 Section VII: General Conditions of Contact (GCC) and Section VIII: Special Condit
GCC 4 — Contract Agreement:

A new provision (as per EPC SBD, GCC 4.2) now explicitly allows for the Contract to be amended
through mutual written consent between the Employer and the Contractor to reflect changes in
procurement laws or regulations.

> Impact:

o Improves Contractual Flexibility: Enables formal, legally recognized modification of
contract terms when procurement laws are amended during contract execution (e.g., change
in time extension provisions under PPR).

o Formalizes Existing Practice: Although not explicitly mentioned before, such amendments
were already being made in practice through mutual agreement in response to legal updates.
This revision now codifies that practice, providing legal clarity and consistency.

o Ensures Legal Compliance during Implementation: Helps ensure that ongoing contracts
remain aligned with current procurement frameworks, reducing disputes and procedural
delays.

GCC 12 — Communications:

Clarifies that all formal communication must be written and sent to designated addresses, taking
effect upon delivery or a specified effective date.

» Impact: Strengthens legal enforceability and reduces dispute risk.
GCC 54 — Retention:

A new provision clarifies that if the retention money retained by the Employer is to be replaced by a
bank guarantee, the guarantee must be valid for at least 30 days beyond the Defect Liability Period
(DLP).

> Impact:

o Ensures Alignment with GCC 54.2: Supports the mechanism for the release of retention
money through substitution by a bank guarantee, as outlined in GCC 54.2.

o Protects Employer's (PE) Interests: The validity period safeguards the Employer’s rights
during and slightly beyond the DLP, in case of any post-completion defects or liabilities.

o Enhances Clarity and Risk Management: Reduces ambiguity about the duration of bank
guarantees and aligns practices with industry standards and risk mitigation principles.

GCC 57 - Advance Payment:
Clarification of Advance Payment Guarantee Validity: The validity period of the advance payment
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guarantee is now clearly defined minimum 30 days beyond the intended completion date.

New provision introduced (per PPR Rule 113(6)): If advance provided is not repaid due to
nonperformance of the contractor within the time period specified in the contract:

o The advance guarantee shall be forfeited.
o The amount shall be recovered with interest.
>» Impact:

o Strengthens Financial Safeguards for the Employer (PE): Ensures that public funds
disbursed as advance payments are protected and recoverable in case of non-performance.

o Encourages responsible use of Advances: Creates a stronger accountability mechanism
for contractors to either use the advance for project execution or return it with interest if
performance obligations are not met.

o Enhances clarity and legal backing: By aligning with PPR Rule 113(6), this revision ensures
the clause is legally grounded and enforceable.

GCC 58. Securities:

As per provision due to 14" amendment of PPR Rule 110(4), new options for Performance Security,
when a bidder’s price is more than 15% below the Employer’s estimate, the bidder can now choose
between:

e  Single Security Option: One combined performance security calculated as, [(0.85 x Cost Estimate
—Bid Price) x 0.5] + 5% of Bid Price, with validity of at least 30 days beyond DLP; or

e  Split Security option:

(1) Performance Security Amount of 5% of Bid Price, with validity of at least 30 days beyond
DLP and

(ii) Performance Security Amount of (0.85 x Cost Estimate —Bid Price) x 0.5, with validity of at
least 30 days beyond intended completion date.

Additional performance security (required under ITB 35.5 for unbalanced or front-loaded bids) must
now be valid for 30 days beyond the intended completion date.

o This reflects the core purpose of such security: to ensure that the contractor completes the
intended works.

o Once the Taking-Over Certificate is issued, release of this security is deemed fair and
reasonable.

>» Impact:

o Reduces financial burden on Contractors: Allows flexibility in structuring guarantees,
helping contractors manage cash flow and guarantee costs.

o Protects Employer (PE) interests: Maintains sufficient safeguards until completion and
defect liability periods are covered.

o  Encourages Competitive Pricing: Fairer and clearer provisions may lead to lower and more
realistic bid prices.

GCC 74. Blacklisting:

Previous provision applied to “Bidders”; now includes “Contractors” as well.
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> Impact:

o Ensures accountability throughout the Project Lifecycle: Contractors can now face
blacklisting for misconduct or non-performance after contract award, not just for bidding
stage violations.

o Strengthens Enforcement Mechanisms: Provides the Procuring Entity (PE) with legal
grounds to take action against underperforming or non-compliant contractors.

o Promotes ethical and responsible behavior: Sends a clear message that malpractice or
breach of contract at any stage bidding or implementation has serious consequences.

3. Conclusion

The 2025 revision of Nepal’s SBD for Procurement of Works under the NCB 1S2E bidding procedure
introduces significant improvements. These include harmonization with national laws, integration of
international best practices, improved bidder qualification standards, clarified technical requirements, and
stronger accountability for both bidders and PEs.

These changes are poised to:
e  Harmonize the SBD with updated legal and regulatory frameworks.

e Integrate international best practices, especially from the ADB.

Enhance fairness, clarity, and consistency in procurement processes.

Strengthen contractor qualification and PE accountability.
e  Minimize risks of misinterpretation, delays, and disputes.

By focusing on transparency, efficiency, and compliance, the revised SBD offers a more robust platform for
delivering quality infrastructure projects while fostering trust among bidders, contractors, and government
entities alike.
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Integrating Social Value Beyond the Bid: Lessons from the UK
Procurement Act 2023 for Nepal’s Public Procurement Lifecycle

Deepika Upadhaya Subedi”

Abstract

Oriental philosopher Chanakya famously used separate lamps for public and personal work
symbolizing an uncompromising ethical standard in the use of public funds. This paper explores
Nepal’s public procurement system through this lens, identifying deep-rooted ethical and
accountability gaps, especially after contract award. While the Public Procurement Act 2007
emphasizes cost efficiency through lowest evaluated bidding, weak compliance, corruption,
and lack of post-award oversight often result in poor project outcomes. Drawing from the UK
Procurement Act 2023, which incorporates lifecycle monitoring, social value, and performance-
based evaluation, the paper argues for reforming Nepal's system into a value-driven, integrity-
focused framework. Key recommendations include integrating social and environmental criteria,
adopting lifecycle-based contract management, and building stakeholder capacity to ensure
sustainable and ethical public spending

Keywords: Public procurement, Nepalese Construction Industry, Ethics, Lifecycle value, Social
value, Sustainable public procurement, Aovernance, Accountability, Contract management.

l. INTRODUCTION

A fundamental question that many of us have not thought about much is what public procurement
is. To name a few, it is also known as government procurement, public sector procurement,
government purchasing, government contracting, and government acquisition. The majority of us
just think of it as buying products and services!. In the context of Nepal, the literacy rate among
Bidders (specially contractors) remains relatively low, and only a few are fully capable of navigating
the formal procedures outlined in procurement guidelines. As a result, many rely on practices that
have been informally passed down over time. It is common for any bidders (contractors) to begin
the bidding process using template documents, simply filling in blanks or substituting sections
with information specific to the current procurement requirement. Over time, this routine becomes
mechanical—they continue to complete forms and modify text without a clear understanding
of the broader purpose of the documents or the societal impact of their work. This disconnect
can lead to a lack of awareness about how public procurement decisions affect communities
and public welfare. According to author Robert E. Llyod and Clifford P.McCue “perspective on
what public procurement is or should be vary from routine ordering to sophisticated analysis of

Legal Consultant, Vedanshee Infrastructure Pvt. Ltd., Sanepa
1 Lynch, J. A. T. (2019).What is public procurement? The Procurement Classroom. https://www.procurementclass-

room.com
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government spending”. It is also not very difficult to determine that the source of funds is primarily
from revenues obtained by the Government through taxes, but the source could also be loans
or grants received by the Government from bilateral or multilateral funding arrangements, such
as with international financial bodies like the World Bank and or similar institutions, and other
governments®, As public procurement involves the use of public funds; it is essential to have a
clear and shared understanding of what “Public Procurement” means. Without a proper definition,
discussions about procurement can become vague or misleading. A working definition ensures
that every stakeholders has a common understanding of the term and its implications, especially
since it directly affects how public resources are managed and spent. Hence, Public Procurement
is the process by which governments and public sector institutions acquire goods, services, and
works from private sector entities. Such goods and services include: public transportation and
utilities services, medical and educational facilities and services, roads, bridges and other public
infrastructure, which can all be classified as either “hard infrastructure*” or “soft infrastructure®”

Public Procurement consumes a large amount of national GDP and annual budget. Globally, a
substantial share of public procurement spending amounts to approximately US$ 13 trillion,
which is around 15% of global GDP®. Other estimates indicate that public procurement spending
is between 13-20% of national GDP annually on average, and 15-30% of GDP in many countries’.
For Instance; In Latin America, public procurement accounts for around 20% of a country's GDP
on average. Given these extremely high monetary amounts, even small improvements can result in
significant savings of scarce public resources. For instance, a one percent reduction on a US$100
million procurement spend could save US$1 million®.

The Government of Nepal (GoN), like most governments around the world, is the largest buyer of
goods, services and works, in the country. Some 60 to 70 % of the annual national budget goes to
procurement’. Procurement plays a central role in infrastructure development and economic growth
2 Ibid
3 Ibid

4 Hard infrastructure refers to the physical and tangible structures and facilities that are essential for the
functioning of a society and economy. These include long-term assets that support transportation, commu-

nication, water supply, energy, and public services

5 Soft infrastructure refers to the institutions, systems, and services that support the functioning of a society
and economy but are not physical or tangible like roads or buildings. Instead, they consist of rules, policies,
human capital, and organizations that enable a country to operate effectively and equitably. Examples of
Soft Infrastructure includes Education systems such as Schools, universities, teacher training programs,
Healthcare systems such as Hospitals, medical staff, health policies, Legal and judicial systems such as
Courts, laws, regulatory bodies, Financial systems such as Banks, insurance services, financial regulations,
Governance and public administration such as Government institutions, civil service, transparency mecha-
nisms, Social services such as Welfare programs, labor laws, community development services.

6 Bhatta, J. P, & Sain, M. (2023). Public procurement and project management at transitional context: Analy-
sis of single source contracting practices. A Bi-annual South Asian Journal of Research & Innovation, 10(1),
9. https://doi.org/

7 ibid

8 Lynch, J. A. T. (2019). Public procurement: Principles, categories and methods. The Procurement Classroom.
https://www.procurementclassroom.com
9 Public Procurement Monitoring Office. (n.d.). About. Government of Nepal. https://bolpatra.gov.np
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by creating jobs, enhancing connectivity, and boosting productivity. Further, Public Procurement
translates national budgets into tangible outcomes such as schools, hospitals, roads, and water
systems by acquiring the necessary goods, services, and works. In countries like Nepal where
infrastructure gaps and service delivery challenges persist. It serves as the primary mechanism
through which governments translate policy and budget allocations into tangible outcomes; such
as roads, schools, hospitals, and water systems by acquiring the necessary goods, services, and
works. The significance of public procurement is underscored in Nepal’s 16th Five-Year Plan
(2081/82-2085/86), which emphasizes integrated infrastructure development and the utilization
of information technology to achieve goals of good governance, social justice, and prosperity .
The plan sets ambitious targets, including increasing hydropower production from 3,100 MW to
11,769 MW, expanding internet access to 90% of households, and ensuring that 90% of families
have a health facility within a half-hour’s distance.!” Moreover, public procurement is directly
linked to Sustainable Development Goal 9, which focuses on building resilient infrastructure,
promoting inclusive and sustainable industrialization, and fostering innovation. In Nepal, effective
procurement practices are essential to address challenges such as limited road connectivity,
inadequate access to healthcare and education, and poor-quality public infrastructure. By ensuring
the timely and efficient delivery of essential infrastructure and services, public procurement plays
a critical role in reducing poverty, enhancing economic growth, and improving the overall quality
of life for citizens.

II. THE PREAMBLE AND PURPOSE OF NEPAL’S PUBLIC PROCUREMENT LAW

The preamble of Nepal's Public Procurement Act 2063 (PPA) sets out clear goals for the country's
procurement system, but the reality on the ground, particularly concerning ethical deficiencies and
social norms after contract award, often falls short of these aspirations.

The preamble of the Public Procurement Act, 2063 (PPA) states "Whereas, it is expedient
to make legal provisions in order to make the procedures, processes and decisions relating to
public procurement much more open, transparent, objective and reliable; obtain the maximum
returns of public expenditures in an economical and rational manner by promoting competition,
fairness, honesty, accountability and reliability in public procurement processes; and, ensure good
governance by enhancing the managerial capacity of procurement of public entities in procuring,
or causing to be procured, construction work and procuring goods, consultancy services and other
services by such entities and by ensuring the equal opportunity for producers, sellers, suppliers,
construction entrepreneurs or service providers to participate in public procurement processes
without any discrimination ; Now, therefore, the House of Representatives has enacted this Act
in the First Year of the issuance of the Proclamation of the House of Representatives, 2007"" A
key translation reflecting these purposes, is: “To make the procedures, processes, and decisions
related to public procurement more open, transparent, objective, and reliable; to promote
competition, integrity, honesty, accountability, and trustworthiness in the procurement process,

egp/aboutDisclaimerTermsAction?type=ABOUT
10 The Annapurna Express. (2024, May 24). Nepal’s 16th plan sets ambitions targets to transform economy. Retrieved
from https://theannapurnaexpress.com/story/48888

11 Public Procurement Act 2063(2007); Nepal Law Commission. https://lawcommission.gov.np
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to achieve the maximum return on public expenditure in an economical and prudent manner...'*”

These objectives highlight the foundational principles intended to govern public procurement:
transparency, objectivity, reliability, economic and rational expenditure, competition,
fairness, honesty, accountability, integrity, and equal opportunity. Achieving these goals is
seen as a key function for the government to meet its development strategy aims and a prerequisite
for achieving government development objectives. Public procurement is the mechanism through
which significant public funds are channeled for goods, works, and services to fulfill public needs
on time, with specified quality, and within budget. However, the preamble does not seem to be
followed by neither government or contractors specially after the award of the contract. Specially,
the following are the situations of the ethical practices in Nepal;

A. Persistent Overlooking of Intended Procurement Principles: Pre-Award by Employers,
Post-Award by Contractors

The Employer: Despite the noble aims articulated in the preamble, ethical deficiencies and a lack
of adherence to principles and norms are significant concerns in public procurement, particularly in
Nepal. These problems often manifest or become apparent after a contract has been awarded. Both
the contractor and government entities face ethical challenges related to upholding the intended
values and principles of the contract. These can include issues like corruption, lack of transparency,
conflict of interest, and failure to meet contractual obligations."

Government entities in Nepal often grapple with ethical failures during the award of contract
such as corruption, lack of transparency, conflict of interest, and post-award non-compliance
that undermine the spirit of the Public Procurement Act’s preamble, which calls for “maximum
returns of public expenditures in an economical and rational manner.” When these values
aren’t upheld, the result is often inflated costs, resource wastage, and delayed or substandard
projects, directly impairing public welfare, whether in energy, roads, health, or education. The
Jagdulla Hydropower Project exemplifies this pattern the best. The first tender, opened on January
19, 2025, was declared null and void due to allegations of corruption and conflicted dealings.'
Although the tender was reissued for a second time, similar issues of irregularities and unethical
practices resurfaced, further undermining the integrity of the procurement process.'> Following is
the example how in just one particular tender all principles and ethics has been overlooked:

Corruption and conflicted dealings: Allegations emerged that Energy Minister Deepak Khadka
orchestrated collusion among bidders reportedly even offering competing contractors 150 million
each, or 1% of project cost, to withdraw while allegedly securing a personal 2% kickback!®
12 Ibid
13 Adnan, H., Hashim, N., Mohd Yusuwan, N., & Ahmad, N. (2012). Ethical issues in the construction indus-

try: Contractor’s perspective. Procedia — Social and Bebavioral Sciences, 35, 719-727. https://doi.org/10.1016/j.sb-

spro.2012.02.142

14 Fiscal Nepal. (2025, January 7). Eunergy Minister Khadka faces allegations of corruption in Jagdulla Hydropower
Project. Fiscal Nepal. Retrieved June 8, 2025, from https://www.fiscalnepal.com/2025/01/07/19095/enet-
gy-minister-khadka-faces-allegations-of-corruption-in-jagdulla-hydropower-project

15 Giri, A. (2025, May 2). Nepal hydro tender hit by fraud claims against Chinese firm. The Kathmandu Post. Retrieved
June 8, 2025, from https://kathmandupost.com/national/2025/05/02/nepal-hydro-tender-hit-by-fraud-

claims-against-chinese-firm

16 Fiscal Nepal. (2025, January 7). Eunergy Minister Khadka faces allegations of corruption in Jagdulla Hydropower
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Transparency failures & document forgery: Three competing bidders complained to the CIAA
and Public Procurement Monitoring Office, asserting that the selected Chinese bidder, Jiangxi
Construction (JCE)-ANK JV, submitted fake experience certificates (including a falsified
102 MW project claim using photos of Zambia’s Kafue Gorge) to meet technical criteria.!”

Regulatory intervention needed: The Patan High Court issued a show-cause notice, while
the CIAA, Central Investigation Bureau, and the parliament’s Accounts Committee launched
probes into the tender’s irregularities's

Financial waste and stalled benefits: The 23 billion project’s tender was canceled and reissued
following technical failures and allegations, leaving banks, provincial stakeholders, and public
resources in limbo. Meanwhile, villagers and the energy sector continue to awaitpromised electricity
and local development; clear evidence of compromised public returns."

This Project illustrates multiple ethical principal violations that severely compromised
the procurement process. Instances of non-transparency were evident when the bid price was
reportedly leaked online and technically unqualified contractors were granted a pass based on
forged documents. There were clear signs of conflict of interest, as allegations surfaced that
the Minister exerted undue pressure on the evaluation committee and allegedly sought personal
kickbacks. Additionally, there was a failure to enforce procurement rules, with evidence of
biased tender evaluations and repeated cancellations without credible justification. These ethical
lapses collectively led to a significant wastage of public resources, as project costs escalated,
progress stalled, and both public and private investments remained unproductive.

Another Notable example of ethical concern in public procurement emerged during the bidding
process for a major public infrastructure project in 2025. The procuring entity had requested
all shortlisted bidders to extend their bid validity and bid security due to delays in the financial
evaluation process. While the second- and third-ranked bidders complied with the request, the
first-ranked (L1) bidder did not extend their bid validity, which expired on May 18, 2025, nor the
bid security as required under the procurement rules. Despite this, the Notice of Intention to Award
was issued to the L1 bidder on the same date their bid validity expired, with no public disclosure
of any valid extension. The notice was not timely published on the designated government portal,
and no alternative communication such as email was sent to the participating bidders. This lack of
transparency and failure to communicate procedural issues created confusion and raised questions
about the fairness of the process. This incident illustrates how even seemingly technical lapses, if

Project. Fiscal Nepal. Retrieved June 8, 2025, from https://www.fiscalnepal.com/2025/01/07/19095/ener-

gy-minister-khadka-faces-allegations-of-corruption-in-jagdulla-hydropower-project

17 Giri, A. (2025, May 2). Nepal hydro tender hit by fraud claims against Chinese firm. The Kathmandu Post. Retrieved
June 8, 2025, from https://kathmandupost.com/national/2025/05/02/nepal-hydro-tender-hit-by-fraud-
claims-against-chinese-firm

18 Post Report. (2025, May 7). High court issues showcause notice in Jagadulla hydel tender. "The Kathmandn Post.
Retrieved June 8,2025,from https://kathmandupost.com/national/2025/05/07 /high-court-issues-show-
cause-notice-in-jagadulla-hydel-tender

19 BiznessNews. (2025, January 7). Jagdulla Hydropower Project tender scrapped after Sharma & Company fails tech-
nical evalnation. Bizness News English. Retrieved June 8, 2025, from https://english.biznessnews.com/posts

jagdulla-hydropower-project-tender-scrapped-after-sharma-%26-company-fails-technical-evaluation
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not addressed openly and consistently, can lead to ethical breaches. Proceeding with an award based
on an expired bid, in contradiction to the bidding documents and public procurement regulations,
undermines equal treatment of bidders and the credibility of the process. Upholding transparency,
legal compliance, and timely communication is essential to maintaining ethical standards in public
procurement.

The Contractor: The first Contractor-related ethical breaches in public procurement often stem
from the practice of intentionally submitting abnormally low bids with no genuine intent to
deliver the project within those constraints. According to Niroula and Nepal (2024)%, such
bids may be part of a deliberate strategy known as predatory bidding where the contractor
underprices their offer with the intention of recovering costs through change orders, use of
inferior materials, or payment delays to workers and subcontractors.

This conduct, while technically within the bounds of submission, is ethically problematic
because it misleads the employer, distorts fair competition, and often leads to compromised
quality, project delays, and conflicts during execution. The study notes that a majority
of industry stakeholders in Nepal are familiar with this tactic, with over 90% of surveyed
professionals acknowledging its prevalence. Moreover, when a contractor continues to pursue
or accept a contract despite non-compliance with key requirements such as expired bid validity
or incomplete documentation it reflects a wilful disregard for procurement rules. Such behavior,
coupled with silence or passive acceptance of an irregular award, contributes to a culture of non-
transparency and ethical erosion in public procurement. Furthermore, Contractor-side ethical
breaches in Nepal’s public procurement landscape are deeply rooted in systemic loopholes
and protectionist policies. As highlighted in recent assessments, a small circle of contractors
repeatedly secures a majority of high-value projects, despite persistent underperformance
marked by delays, cost overruns, and substandard quality. This recurring favoritism is not
merely a result of weak governance but also of contractors engaging in unethical practices
such as collusive bidding, political lobbying, and information manipulation. The widespread
submission of unrealistically low bids backed by access to confidential government cost
estimates indicates intentional distortion of fair competition. Contractors also exploit merger
provisions by formally partnering with small firms only to offload the entire execution to them
at a fraction of the contract value, while retaining large profits*'. These practices defy the spirit
of transparency and equal opportunity that public procurement laws aim to uphold, ultimately
compromising infrastructure quality and public trust.

B. Legal Framework vs. Implementation

Nepal’s public procurement system is governed by several legal instruments, including the Public
Procurement Act 2007, Public Procurement Regulations 2007, and the Procurement Guideline
2009 (not for construction) issued by the Ministry of Health and Population. These documents
outline a range of procurement methods such as International and national open bidding, Sealed

20 Niroula, B., & Nepal, M. (2024). Low bidding in Nepal’s construction industry: Prevalence, impacts and mitigation.
Institute for Integrated Development Studies (IIDS)
21 Maharjan, A. (2022, August). How Nepal’s public procurement process is hindering quality ontcomes. Samriddhi

Foundation. Retrieved from https://samriddhi.org/news-and-updates/how-nepals-public-procurement-

process-is-hindering-quality-outcomes
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quotations, Direct procurement, Procurement through user committees or beneficiary groups,
Single-source procurement (in specific, justifiable circumstances), Direct negotiations, Competitive
proposals for consultancy services. Despite having a robust legal framework, implementation
remains a major weakness. Nepal struggles with poor compliance to procurement laws, resulting
in widespread malpractice. Among the most common and concerning issues are:

a. Frequent use and misuse of single-source procurement and direct negotiations, often
not due to genuine emergencies, but engineered circumstances.

b. Corruption and lack of transparency, especially through bribery and kickbacks, which
are cited as common across public procurement processes.

c. Intentional delays and institutional inefficiencies that manipulate the system to favor
direct contracting. These delays often result in bypassing competitive bidding altogether.

Ethical deficiencies, therefore, are systemic. They include manipulation of the procurement process,
misuse of discretion in awarding contracts, and political interference. These factors not only inflate
project costs and compromise quality but also erode public trust and undermine the principles
of good governance. Furthermore, political influence, external pressure, and poor institutional
capacity often contribute to deliberate failures of competitive bidding, paving the way for direct
contracting. These practices have far-reaching consequences: delays, cost overruns, compromised
infrastructure quality, social dissatisfaction, and political instability**

III. ETHICAL RESPONSIBILITIES IN PUBLIC PROCUREMENT

Public procurement in Nepal, as in other countries, is intended to be carried out in a manner that
upholds high ethical standards®. The proper functioning of the public procurement system is
considered a prerequisite for achieving government development objectives* and is essential for
a capable state.

A. Duties of the Employer/Government:

i. Follow procedures: Public procurement in Nepal is governed by legal provisions
including the Public Procurement Act 2007, Public Procurement Regulations 2007,
and Procurement Guideline 2009 (MoHP). The process involves stages from requirement
identification to contract award and close-out. Adherence to these rules, procedures, and
methods is obligatory. The legal framework sets out various permitted methods such
as open bids (international and national), sealed quotations, direct procurement, user's
committee, single source (for special situations), and direct negotiations (consultancy
services). Competitive methods like open tendering are considered the first choice and
fundamental for trustworthy and value-for-money procurement. The Public Procurement

22 Bhatta, J. P., & Sain, M. (2023). Public procurement and project management at transitional context:
Analysis of single source contracting practices. .4 Bi-annual South Asian Jonrnal of Research & Innovation, 10(1),
9.

23 Ibid

24 Ibid
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Act 2007 Section 25 mentions the process for awarding contracts, typically to the lowest
evaluated substantively responsive offer, intended to ensure cost efficiency and prevent
fraudulent practices. Despite this, the compliance system to legal provisions in Nepal is
weak. Abuse of methods and failure to follow proper processes are noted issues.

Ensure fair oversight and payment: The procurement process should be open to
public scrutiny and requires effective monitoring and auditing procedures. Procurement
practitioners are accountable for their actions. There is a need for independent bodies to
oversee procurement and hold officials accountable. Lack of accountability among those
responsible is a concern, as it perpetuates unethical behavior. While not specifically detailed
for Nepal in the sources, the importance of proper payment terms and avoiding payment
delays is highlighted in the context of project outcomes and effects on subcontractors.
Payment difficulties are also listed as a cause of delays in construction projects in Nepal.

Maintain accountability and transparency: Transparency, along with accountability,
effectiveness, competition, and efficiency, are key functions and principles of public
procurement. A strong procurement system requires transparency and competition.
Conversely, a system lacking these is an ideal breeding ground for corruption. Lack of
transparency is a significant ethical deficiency in Nepal, making it difficult to track funds
and identify wrongdoing. Promoting transparency and accountability, possibly through
online portals, is seen as crucial to address these issues. The system is intended to be open
to public scrutiny, and practitioners are accountable to the public.

B. Duties of the Contractor:

Deliver work with integrity: Integrity is a core principle expected in public procurement.
This implies delivering goods, works, and services honestly and to the required standards.
However, corruption, including bribery and kickbacks, is described as rampant in Nepal,
leading to inflated costs and projects that do not meet standards. Using inferior quality
materials is identified as a common strategy for executing low-bid contracts. Delivering
goods and services in poor quality is a noted consequence of certain procurement practices.
Avoid bribes, shortcuts, or collusion: Bribery and kickbacks are explicitly mentioned
as rampant issues in Nepal. Collusion among bidders is identified as a factor motivating
single-source or direct contracting decisions. Contractors aiming to win contracts based
solely on the lowest bid may focus on immediate gains over long-term quality, potentially
leading to shortcuts. Abnormally low bids can originate from deliberate manipulation,
where contractors underprice bids expecting to recover costs through change orders
or claims by exploiting errors or ambiguities. Practices such as delaying subcontractor
payments, using inferior quality materials, and delaying staff payments are reported
strategies for executing low-bid contracts.

Avoiding the cultural trend: “Working just to complete the formality” which leads to
decay of integrity: The concept of "working just to complete the formality" in Nepalese
public procurement is strongly supported by findings indicating a weak compliance system
to legal provisions?. Instead of genuinely adhering to the principles and intent of the

25
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procurement laws and regulations, the focus can shift to merely going through the motions
of the required administrative procedures. This is manifested in practices like creating
situations for emergency procurement or making intentional delays on procurement
activities which lead to competitive processes shifting to single-source procurement.
Such delays and deviations occur despite procurement laws requiring specific methods
and justifications for using non-open tendering. When procedures are followed without
the underlying principles of transparency, competition, and achieving value for money, the
integrity of the system decays. This formalistic approach, divorced from the substance of
ethical and efficient procurement, results in the negative consequences observed: inflated
costs, substandard projects, inefficient allocation of funds, poor and late delivery, and
ultimately undermines good governance and damages public trust®. It represents putting
reforms on paper without the necessary political commitment or behavioral change for
them to be sustainable.

Ending “moral fatigue” in the system; people stop caring because there are no
consequences: The notion of "moral fatigue" within the Nepalese public procurement
system is closely tied to the prominent issue of lack of accountability. The sources
highlight that "Those responsible for procurement often face little consequences for
unethical behavior, which perpetuates the problem". When individuals within the
system perceive that corrupt practices, lack of transparency, favoritism, or failure to follow
proper procedures do not result in meaningful repercussions, there is little incentive to
uphold ethical standards or challenge the status quo. This environment can lead to a sense
of disillusionment or apathy, where procurement officials, contractors, and potentially
other stakeholders may stop prioritizing integrity, transparency, or fair competition
simply because the system appears to tolerate or fail to punish unethical conduc®’t. This
perpetuates the cycle of corruption and inefficiency, making it harder to achieve the
intended goals of public procurement and further eroding public confidence. Addressing
this requires strengthening enforcement mechanisms and ensuring that unethical actions
have predictable and significant consequences.

IV. THE UK PROCUREMENT ACT 2023: ANEW PARADIGM

A. UK Integration of Social Value Across the Procurement Lifecycle:

The UK Procurement Act 2023 introduces a modern procurement framework that embeds social
value as a core principle across the entire lifecycle of public contracts. The Act shifts away from
a narrow focus on the lowest price and toward maximizing public benefit and value for money, as
outlined in Section 76(1)(a) and 76(1)(b)?. Social value considerations begin at the earliest stage of
procurement, influencing how needs are defined, suppliers are engaged, and tenders are structured.

At the pre-tender stage, the Act empowers contracting authorities to engage in preliminary
market consultations to design socially beneficial outcomes. Under Section 84(1), authorities may

Mario. (2020). Systematic corruption at Ministry of Finance and Planning in South Sudan: Mismanagement
of public funds and procurement scandals.

ibid

UK Parliament. (2023). Procurement Act 2023.
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engage with suppliers and others for the purpose of shaping requirements and identifying potential
providers, while Section 85(1)(f) allows for building supplier capacity. Authorities are also
required to consider whether a procurement could reasonably be divided into multiple contracts
under Section 89(1), which is especially beneficial for small and medium-sized enterprises (SMEs)
and social enterprises”. Additionally, Sections 79(9), 81(8), and 81(9) mandate that contracting
authorities take into account national or Welsh procurement policy statements, which can include
social or environmental priorities™.

During the tendering phase, the Act adopts the “most advantageous tender” (MAT) as the standard
for contract award under Section 90(1)*!. This moves beyond simply selecting the lowest bid and
requires contracting authorities to consider both whether the bid meets the authority’s requirements
(Section 91(2)(a)*?) and how well it satisfies the award criteria (Section 91(2)(b))**. According to
Section 107(2%), these award criteria must be related to the subject matter of the procurement and
can include both price (Section 107(2)(a*)) and non-price factors such as social impact, provided
they are relevant and, where possible, objectively quantifiable (Section 107(5)%). This opens up
public contracts to ethical, community-based, or environmentally conscious suppliers who can
deliver broader public value alongside cost efficiency.

The post-award stage is equally strengthened. For contracts valued above £5 million, Section
178(1) mandates the inclusion of at least three key performance indicators (KPIs). Authorities must
assess contract performance against these KPIs at least annually and upon contract termination,
and publish assessment results as outlined in Section 219(2). These measures help ensure that the
promises made by suppliers during bidding including those related to social value are monitored
and upheld. Additionally, prompt payment requirements are reinforced through implied terms
mandating 30-day payment timelines for both public contracts and subcontractors (Section 54(1)
(a)), supporting cash flow and financial sustainability, particularly for SMEs and voluntary,
community, and social enterprises (VCSEs). Through this comprehensive legal structure, the UK
Procurement Act 2023 ensures that social value is integrated not as a peripheral goal, but as a
formal and enforceable objective throughout the procurement lifecycle. By codifying expectations
at each stage from design and evaluation to monitoring and enforcement the Act establishes a high
standard for ethical, inclusive, and outcome-oriented public procurement.

B. Comparing the UK Procurement Act 2023 with Nepal’s Public Procurement System:
Gaps and Lessons

While Nepal and the United Kingdom differ in economic size and administrative capacity, a
comparison of their public procurement frameworks is both relevant and instructive. Nepal’s legal
and governance systems have long been influenced by the British model. From the codification of

29 ibid
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Nepal’s first Muluki Ain in 1910 BS by Junga Bahadur Rana after visiting the UK, to the adoption
of common law principles in its judiciary and legislative structures, Nepal has historically drawn
inspiration from the British legal tradition. This shared lineage makes the UK’s public sector
reforms not only comparable, but also adaptable for the Nepali context.

The UK Procurement Act 2023, which came into force in February 2025, offers valuable lessons
for Nepal. The Act shifts the focus of procurement from merely awarding contracts at the lowest
price to maximizing public benefit, social value, and value for money throughout the procurement
lifecycle [76(1)(a), 76(1)(b)]¥". Tt introduces strategic market engagement [84(1)]*, socially
conscious evaluation criteria [90(1), 107(2)]¥, and strong post-award performance monitoring
through mandatory KPIs [178(1), 219(2)]*. Tt also contains provisions to support SMEs, social
enterprises, and supported employment providers, removing barriers and enhancing access to
public contracts.

In contrast, Nepal’s Public Procurement Act 2007 and its Regulations largely maintain a lowest
bidder selection approach, often resulting in quality compromises, cost overruns, and frequent
project delays. While the law allows for alternative methods such as single-source procurement,
these are widely misused often without proper justification especially in politically influenced
or delayed projects. Corruption, lack of transparency, and weak enforcement remain major
challenges. Unlike the UK system, Nepal lacks meaningful mechanisms for supplier development,
social value integration, or post-contract performance monitoring.

A comparative lens helps reveal critical gaps. For instance, the UK’s emphasis on “the most
advantageous tender” encourages a balance between cost and social impact, whereas Nepal’s rigid
focus on lowest price encourages opportunistic bidding and undermines fair competition. Similarly,
the UK’s legal obligation to consider SME participation and ensure prompt payments across the
supply chain stands in sharp contrast to the absence of equivalent protections in Nepal, where local
and small contractors often face procedural and financial exclusion.

Nepal can and should continue to learn from the UK. The UK Procurement Act demonstrates
how procurement laws can be restructured to enhance not only efficiency and competition but
also equity and public trust. By moving toward a more value-driven, socially responsible
procurement model, Nepal could reduce long-standing issues such as elite capture, ethical
breaches, and exclusion of marginalized suppliers. Aligning reforms with these globally emerging
standards would also help Nepal meet its sustainable development and good governance goals.

V. WHY NEPAL NEEDS LIFECYCLE-BASED SOCIAL VALUE INTEGRATION

Integrating social value; an approach often embedded within the broader framework of Sustainable
Public Procurement (SPP) offers a meaningful opportunity to address longstanding challenges
in Nepal’s public procurement system. By going beyond purely economic considerations, social

value integration introduces a more holistic framework that promotes transparency, inclusivity,
37 ibid
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sustainability, and public accountability. One of the core advantages of integrating social value is
its potential to enhance transparency and accountability*'.

Nepal’s procurement environment, often marred by political interference, corruption, and collusion,
thrives in opaque and uncompetitive conditions. Embedding social and environmental criteria within
procurement processes not only broadens the basis for evaluation but also reduces opportunities for
manipulation. A more open and criteria-rich process diminishes the space for unethical practices
and encourages fairer competition. Social value integration also aligns procurement with the goals
of sustainable and inclusive development*. By incorporating social and environmental factors
alongside economic ones, procurement becomes a tool to support wider societal objectivessuch
as employment generation, equitable economic growth, and climate resilience. This is in direct
alignment with the Sustainable Development Goals (SDGs), which explicitly promote sustainable
public procurement. Leveraging public contracts to support small and medium-sized enterprises
(SMESs), social enterprises, or “triple bottom line” businesses can help reduce inequality, strengthen
local economies, and tackle environmental degradation. In contrast, prevailing practices like
abnormally low bidding often result in substandard work, wasted resources, and development
inefficiencies. Moreover, integrating social value contributes to restoring public trust and
improving long-term efficiency. Repeated instances of procurement-related corruption and poor-
quality project outcomes have eroded public confidence. A procurement system that transparently
accounts for lifecycle costs and non-price qualitative factors such as environmental impact and
social contribution can help reverse this trend®. Shifting from a “lowest price wins” mentality to a
value-for-money approach fosters better performance outcomes, reduces delays and cost overruns,
and delivers higher-quality infrastructure and services*.

Finally, Nepal is not alone in its journey toward reform. International standards and best practices
increasingly emphasize SPP and the integration of social value. The International Trade Centre
(ITC), World Bank, OECD, and Asian Development Bank (ADB) all advocate for procurement
systems that support transparency, SME participation, and social goals. The UNCITRAL Model
Law on Public Procurement sets a global standard for promoting integrity, fairness, and socio-
economic policy integration. Similarly, regional platforms such as the Inter-American Government
Procurement Network (RICG), led by the OAS and IDB, offer valuable lessons on efficiency and
transparency that Nepal can adapt. By embracing these principles and aligning with international
trends, Nepal has the opportunity to reform its public procurement system into a more ethical,
inclusive, and development-oriented mechanism one that delivers not just infrastructure, but public
value.

VI. POLICY RECOMMENDATIONS

Nepal’s public procurement system faces persistent ethical deficiencies corruption, favoritism,
lack of transparency, and poor accountability that undermine development outcomes and public

41 Bhatta, ]. P. (2023, October 28). Ethics in utilising public purse. The Kathmandu Post. https://kathmandupost.
com/columns/2023/10/28/ethics-in-utilising-public-purse
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43 Niroula, Y. R., & Nepal, S. (2024, February). Low bidding in Nepals construction industry: Prevalence, impacts and
mitigation. PM World Journal, 13(2). https://pmwotldjournal.com

44 Ibid

N quo T R



trust. One promising reform pathway is the integration of lifecycle-based social value, aligning
procurement with principles of Sustainable Public Procurement (SPP).

Amending the Procurement Act to incorporate social and environmental criteria is essential.
Current laws focus primarily on cost, often encouraging low bids at the expense of quality and
ethics. Reforms should mandate the inclusion of SPP principles across the procurement cycle
design, evaluation, and implementation. This could involve recognizing SPP and the development
of an “impact economy” as matters of national interest.

A key shift must occur in bid evaluation, moving beyond the “lowest price wins” approach to
one that reflects value for money over the lifecycle. This means assigning meaningful weight
to social and environmental performance criteria, such as fair labor practices, ethical sourcing,
and environmental sustainability. The World Bank’s Rated Criteria model offers a useful
benchmarkallowing evaluators to score bids on qualitative aspects like technical soundness,
innovation, and social impact, not just price. Adopting a similar approach in Nepal can help ensure
sustainable suppliers are not excluded solely on cost grounds.

To address weak accountability, independent monitoring mechanisms should be introduced.
Drawing from models like the UK Procurement Act 2023, Nepal could require periodic performance
reviews, including the use of KPIs, to ensure contractors deliver on promised social value and
project outcomes. Additionally, capacity building for procurement officials and contractors is
crucial. Training programs should focus on SPP principles, ethical evaluation methods, and the
use of e-procurement tools. Contractors also need support to improve their ethical and technical
competencies, reducing reliance on opportunistic bidding.

Finally, promoting ethics and values education across the procurement ecosystem is key. Awareness
campaigns and training on the hidden costs of low bidding and unethical practices can shift
mindsets. Embedding integrity, transparency, and social responsibility into procurement education
will support a culture of ethical decision-making.

Together, these reforms can help transform Nepal’s procurement system from one vulnerable to
misuse into a transparent, inclusive, and sustainable mechanism that delivers long-term public
value.

VII. CONCLUSION

Integrating lifecycle-based social value into Nepal’s public procurement system is essential for
overcoming entrenched ethical deficiencies and aligning procurement with the nation’s sustainable
development goals.

Good governance in procurement must extend beyond the initial contract award to encompass the
entire project lifecycle, including execution, completion, and handover. While Nepal’s procurement
processes emphasize formal compliance up to the point of contract award, the true effectiveness
of procurement lies in what follows how contracts are implemented, monitored, and completed.
Ethical shortcomings such as lack of accountability, political interference, and inefficient fund
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allocation continue to hamper development outcomes. Over-reliance on the lowest bid, without
regard for long-term consequences, frequently results in poor-quality outputs, delays, and cost
overruns. International practices, such as the UK Procurement Act 2023, offer valuable examples
by requiring the use of Key Performance Indicators (KPIs) to assess contractor performance during
the lifecycle and allowing for contract termination in cases of underperformance. These provisions
reflect a governance model that values outcomes over mere process.

Nepal’s legal framework must therefore evolve from its current focus on procedural formality
to a more substantive, value-driven model. Traditional procurement systems have prioritized
administrative compliance and minimum cost as indicators of success. However, modern global
standards emphasize value for money a concept that incorporates not only cost but also social,
environmental, and long-term performance considerations. Sustainable Public Procurement (SPP)
embodies this shift, embedding sustainability principles throughout the procurement cycle. Legal
reforms that explicitly integrate social and environmental impact criteria into awarding decisions,
alongside price and technical responsiveness, would signal Nepal’s commitment to responsible
consumption, inclusive development, and ethical governance.

Although Nepal’s Public Procurement Act 2007 provides the legal foundation for transparency and
competition, its implementation remains weak. While the law offers various procurement methods
and aims to award contracts to the lowest evaluated substantively responsive bidder, systemic
issues persist—including the misuse of single-source procurement, direct negotiations without
sufficient justification, and the creation of artificial emergency conditions. These practices expose
a significant disconnect between legal intent and operational reality. The emphasis on the lowest
bid, despite its well-documented impact on quality and efficiency, further underscores the need for
reform.

To bridge this gap, Nepal must take concrete, systemic steps. These include enhancing bid evaluation
criteria to incorporate Rated Criteria as recommended by institutions like the World Bank which
allows bids to be assessed on a broader set of qualitative and value-based indicators. Additionally,
implementing stronger post-award monitoring systems, building institutional capacity among
officials and contractors, and embedding ethics education and awareness across all levels of the
procurement ecosystem are vital. Only by aligning operations with the values enshrined in its laws
can Nepal move towards a procurement system that truly delivers transparency, accountability, and
lasting public value.
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