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Rape: With or Without Intention

= Laxmi Bakhadyo*

Abstract

Rape is one of the heinous crimes. Rape has always been criminalized from history. Rape laws
are there for the protection of victims of rape. Major motive of these laws is to provide justice
to victim. Rape is offence committed without consent. Numerous studies focus on the consent of
victim. Yes, it’s very thoughtful issue that rape is crime against victim but either rape is committed
with intention or not is concern set by researcher. Researcher tends to find the mens rea part of the
crime. Criminal jurisprudence defines mens rea as intention, recklessness, and negligence. Here
the matter of concern is “is rape can be outcome of reckless or negligent state?” Rape is rape;
thus, researcher tends to conclude that rape is intentional crime rather than any other forms of
mens rea. Lack of free consent of having sexual intercourse signifies the forceful sex and forceful

sex is rape.
Key words: Rape, Intention, Reckless, Negligent
1. Introduction

Offence of rape is an unlawful sexual activity prohibited by law. It is sexual intercourse carried
out forcibly or under threat of injury against a person’s will or with a person who is beneath a
certain age or incapable of valid consent because of mental illness, mental deficiency, intoxication,
unconsciousness, or deception. Rape is also considered as a stigmatic and traumatic crime that
is mostly committed against the women. The essential element of rape islack of consent and use
of force. Thetraditional sense of rapeislimited within the vaginal intercourse and the penetration.
However, the meaning of rape has been changed in modern criminal jurisprudence.’? Judiciary
had established that penetration is not essential element to prove rape. Any kind of sexual act with
intent to rape is enough to be offence of rape.

With the changes in society, definition of offence rape has been changed as well. Issues like rape
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committed as result of intention, recklessness or negligence has been academic concern. The
actusreusoOf rape is use of force or threat of use of force by the rapist. The actusreusin forcible
rape implies that the defendant intends to effect sexual penetration by force or threat thereof.
BlMens reaof rape is defined in terms of three degrees of culpability: first degree rape would
reguire knowledge as to the absence of consent, whilst second degree rape would need proof of
recklessness as to whether the victim consents. Third degree is negligent rape would be subject
to defense of mistaken belief in consent, provided it could be shown that the mistake was neither
procedurally nor substantively negligent.!

It will be rare cases where the defendant will be able to claim that he accidentally penetrated the
complainant.® It might arise if a couple had agreed to have naked cuddle, but not to engage in
penetration, but that occurred. The defendant will be guilty unless he reasonably believed that
the victim consented. This means that the defendant will be guilty if knows the victim does not
consent; does not care whether the victim consents; or if he believes the victim consents, but
does so unreasonably.® Consent is the essential ingredient of the offence of rape that is argued,
asin Director of public prosecutor vs. Morgan 1976, that a genuine belief that there was consent
impliesthat thereisno mens rea for rape. The purpose of criminal law isthe prevention of crimes.
Prevention is better served by way of shutting out the accused who ventures to violate the body
of a person despite his belief that she is consenting. If he does not take care to ensure the free
consent of the woman, he should bear the responsibility for disregarding the personal autonomy
of the woman. In other words, if the intention of the offender is not supported by the express
consent of the woman, it is rape, lock stock and barrel. The onus is squarely on the accused to
show that he had ensured the free consent of the woman; not upon the woman to show that she
had not consented.?

Researcher optsto traceif rape is committed with intention or even rapist can commit the offence
without intention. In this article, researcher had used doctrinal method for data collection. Hence,
in this realm researcher tend to analyze the mens reaelement of offence of rape.

2. Offence of rape

Rape is a crime that requires the complex interaction of many community services and demands
the development of professional competence on the' part of these service providers. It is an
interpersonal offense, and, therefore, to deal effectively with this issue, the needs of both parties
involved-the offender and the victim-must be addressed.®®

A review of the myriad rape-related laws, publications, and research reveals definitions and
thresholds unique to each.® The term rape is socially defined, and this definition varies across
cultures.’9 Whenever rape is considered, it is redefined, often becoming more and more vague
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and complex. Thisis because rape means different things to different groups of people, each with
their own goals, biases, and assumptions. Subsequently, definitions of rape are determined largely
by the divergent roles and agendas of those who need the word defined. The term rape is defined
differently as per legal, clinical and moral perspective.

Rape is defined as crime as per the criminal law. Different countries had defined offence of rape
differently. Penal codes tend to define rape in unemotional, functional language for the purpose
of successful criminal prosecution. Legal statues tend to distinguish between degree of rape and
other forms of sexual assault. For instance: Muluki Criminal Code 2074(2017), sec. 219, sec. 220,
Sec. 221, sec. 222, sec. 223, sec. 224, sec. sec. 225, sec. 226 and sec. 227 states different forms
of sexual offencesviz: statutory rape, marital rape, incestuous rape, rape of adult, rape of person
under custody, sexual harassment, pedophile, bestiality and unnatural sex.

Clinicians and therapists define rape from treatment perspective which is helpful to the purpose
of understanding the pathology of an offender, or seeing a victim through personal and emotional
crisis!® According to Groth (1979, p. 3) a treatment-oriented definition should focus on the
perceptions of the victim and theimpact of offense behavior, rather than the intent of the offender:
... from aclinical rather than alegal point of view, it makes more sense to regard rape as any
form of forcible sexual assault, whether the assailant intends to effect intercourse or some other
type of sexual act. . . . The defining element in rapeislack of consent. Thisdefinition isrelated to
understanding and hel ping victims overcome the impact of their trauma.

Groth and Hobson (1983) define rape as “a form of sexua aggression” that is not sexually
motivated.!? Rape, according to their definition, is any form of sexual activity inflicted on a
person against their will and without their consent. Therefore, it alludes to sexua assault in
whatever manner. Sexuality and aggressiveness are both present in every act of rape, but we think
of it as the sexual manifestation of aggression rather than the aggressive expression of sexuality.
Rape is a complexly determined pseudo sexual act that largely serves non-sexual goals. This
concept was created with the goal of categorizing, treating, and comprehending sex offenders.
This definition is wrought with an eye to understanding, classifying, and treating sex offenders.

According to Palmer and Thornhill (2000), Rape is copulation resisted to the best of the victim’s
ability unless such resistance would probably result in death or serious injury to the victim or
injury to individuals the victim commonly protects. Other sexual assaults, including oral and anal
penetration of a man or woman under the same conditions, also may be called rape under some
circumstances.t2 This definition was fashioned to serve the purpose of researching the biological
origins of rape with an eye to treatment of both the victim and the offender.
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3. Elements to establish offence of rape

Rape is categorized as heinous crime.!¥ Rape is defined as non-consensual sexual relationship
with an adult whereas even though there is consent, it is offence of rape with regards to minors.
Every criminal offence hasits elements which are of defining characteristics. These elementstend
to shape the scope and definition of such offence.

International Criminal Court (ICC) in “The elements of crime’ has defined rape in terms of
following elements:

i. The perpetrator invaded the body of a person by conduct resulting in penetration, however
dlight, of any part of the body of the victim or of the perpetrator with a sexua organ, or of
the genital opening of the victim with any object or any other part of the body.

ii.  Theinvasion was committed by force, or by threat of force or coercion, such asthat caused
by fear of violence, duress, detention, psychologica oppression or abuse of power, against
such person or another person, or by taking advantage of a coercive environment, or the
invasion was committed against a person incapable of giving genuine consent.2%

Furthermore, in Prosecutor vs. AntoFurundzija, International Criminal Tribunal for Yugoslavia
(ICTY) in para 185 have stated following elements of rape:

i Sexual penetration, however slight

a. Of the vagina or anus of the victim by the penis of the perpetrator or any other object used
by the perpetrator, or

b. Of the mouth of victim by the penis of the perpetrator

ii.By coercion or force or threat of force against the victim or a third person

In Nepal Government vs. Tasi B.K*%case Supreme Court of Nepal had stated the elements of rape
and laid the following principle:

“Generally, if a man penetrates his penis in vagina of any woman, without her consent, for sexual
pleasure then it is an offence of rape. In this milieu, there must exist three essential elements
to constitute the offence of rape: mens rea to commit rape, actusreus and absence of consent
of victim for sexual intercourse. In the absence of these elements the offence of rape cannot be
established. However, there are some exceptions to this, such as: sexual intercourse with minor
child even with her consent results to the offence of rape, consent obtained under force, coercion,

undue influence is not considered as free consent”.

Thusit can be noted that to be an offence of rape following elements are to be there:
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i. Lack of free consent

Rape at the core of legal academic discourse is divided and conflated between paradigms of
consensua and non-consensual sex, and hon-consent is a concept that transforms sex into acrime
of rape.i? If there is absence of free consent to have a sexual intercourse then it amounts to the
offence of rape.

Here, notably need to segregate between consent and free consent. Consent could be derived
by any means and if such consent is derived from undue influence, coercion, force, threat,
misrepresentation etc. then it will not be free consent. Similarly, consent received in intoxicated
situation or when she is not conscious will not be regarded to be free consent.

Further, if the consent is received from the minor, below the age of 18 then it is regarded to be no
consent. It means, consent given by minor is not free consent. Hence, it amounts to the offence of
rape. Consensual sex occurs when both parties are able to provide asober Y ESto requests for sex
and each person is able to participate freely.¥ Consent isinformed, freely given, and mutual. If
coercion, intimidation, threats, physical force, duress, or deception are used upon the victim, there
isno consent. Sexual consent means you have a clear "yes, | want to do this" from your partner
at each and every step of sexual activity.

ii. Mens rea to commit rape

Rape is the relative liability with exception to statutory rape being strict liability. Beyond in
statutory rape, perpetrator ought to be proven guilty without reasonable doubt and she is to be
proven to be committing the act of rape with Mens rea. The Mens reacof rape usually refersto the
defendant’s mental state toward the element of non-consent. Thus, what is important is whether
the defendant, who had intercourse without consent, wanted to have sex without consent, knew
he did not have consent, or was reckless or negligent as to whether he had the victim’'s consent.
19 Thus, the mens rea of rape should also be defined in terms of three degreesif culpability: first
degree rape would require knowledge as to the absence of consent, whilst second degree rape
would need proof of recklessness as to whether the victim consents. Third degree- i.e. negligent
rape would be subject to defense of mistaken belief in consent, provided it could be shown that
the mistake was neither procedurally not substantively negligent.l2%

4. Codifying the meaning of intention in criminal law

Act alone does not amount to crime is one of the foundational principles of criminal law. This
principle states that act which isillegal if committed with mens rea thenitiscrime. If very act is
committed without knowledge and mens rea then it won’t amount to crime. Mens Rea is a state
of mind. Under Criminal Law, ‘mens rea’ is considered as the ‘guilty intention’ and unlessit is
found that the accused has a guilty intention to commit the ‘crime’ he cannot be charged guilty
of committing the crime.’22 Generally, the criminal law stipulates that before an accused can be
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convicted of any criminal charge the prosecution authorities must prove beyond reasonable doubt
that the prohibited act coincide in law and time with a culpable state of mind. Guilty mind and
guilty act ought to coincide to raise the criminal liability.

Mens rea is further divided as intention, recklessness and negligence as per the gravity of guilty
state of mind. Intention is regarded to be most culpable mental state. But what constitutes an
intention to commit acriminal offence has proven to be anotoriously difficult concept to define.l22
In absence of clear statutory definition of “Intention” incriminal law itisimperativefor trial judges
to instruct juries in accordance with clear judicial guidelines2® Different scholars had defined
intention in different verse. Salmond defined intention as “the purpose or design with which an act
isdone. Thismay consist of an intention to bring about certain consequence or perhaps merely an
intention to do the act itself.” Justice Holmes pointed out that the intention consists of foresight
of consegquence together with a desire of such consequence. Prof. Dr. RajitBhaktaPradhanga et.al
in his book “Criminal Law” stated that to constitute intention there ought to be foresightness of
consequence, willfulness of consequence, voluntariness and consciousness??, Thus, intention is
the state of mind when one has foreseen the consequences and ghe is committing the very act to
achieve that consegquence.

5. Rape with or without intention

Laws have been changed and rewritten, different training programs have been established for
law enforcement officers dealing with rape cases more effectively and more efficiently. Currently
Medias have kept victims of sexua abuse in the center and create media sensation'®!, Criminal
law directly deals with the laws relating to rights of perpetrators. However, in the offence of rape
relatively little attention has been focused on the perpetrator and understanding of the offender
who he is, what he does, why he does it, what can be done to prevent such behavior remains
incomplete.? Quantitative data of perpetrators can be found and number of rape cases registered
can be collected but the quantification of perpetrators (rapists) is often not available. Motive and
mens rea Of perpetrator to commit rapeis mirage. Either a person commit rape with intention only
or s’lhe may commit rape without intention as well.

Fact Sheet on gender-based violence published by Nepal police F/Y 2077/78, stated that 2532 cases
of rape, 735 cases of attempt to rape, 281 cases of child sexual abuse and 36 cases of unnatural sex
were registered.’22 Among 3974 perpetrators 82.89% perpetrators were acquaintances. Among
them 1320 were neighbors, 1519 were acquaintances, 414 were close family members, 367
were relatives, 47 were husband, 30 were teachers, 11 were divorced husband.?2 Number of
perpetrators, age of perpetrators and relationship between victim and perpetrators is presented
in the report but causative factors of offence of rape and mental status of perpetrators is not
presented in any reports.
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The definition of the mental element required for the commission of a crime provides one of
the most difficult problems encountered in criminal law.”? In so far as the mental element is
concerned, crimes are divided into two broad categories:2%

1. Those requiring a specific intent

1I.  Those requiring a general intent

Specific intent crimeis onein which the defendant desires to accomplish the result that constitutes
the crime. Genera intent crime, on the other hand is one that may be committed by a person
even though s’he does not intend to accomplish the result that constitutes the crime. Either rape
is specific intent crime or general intent crime has been the major area of concern. Author of
this article “Rape- specific or general intent crime’ explains four reasons for rape not being
specific intent. They stated that rape cannot be a specific intent crime. For that reason, voluntary
intoxication, short of rendering a person insane, should never be a defense for any criminal who
violently and unlawfully penetrates the person of afemale. The commission of those acts which
constitutes rape gives rise to a conclusive presumption of the existence of the intent to commit
the crime; and the fact that the accused may have been devoid of inhibition as the result of his
alcoholic stupefaction is without importance. Further in the case of People vs. Griffin (2004),
Supreme Court of California stated that “Rape is a general intent offence”. In this case, Donald
Griffin was charged and convicted of homicide of his 12 years step daughter Kelly, but autopsy
report shows that victim was victimized of rape and sodomy as well.

The crime of rape has traditionally been defined to require proof of both force on the part of the
defendant and lack of consent on the part of the victim.! This traditional “conjunction of force
and non-consent” has recently been subject to agood deal of criticism. While some commentators
advocate that the law of rape focus exclusively on the presence of force, others believe that
emphasisismore properly placed on the absence of consent. Hereit isto be noted that “ absence of
consent”, it might be verbal “No” or might be by gesture. Wherethereisno clear “Yes’ itis“No”.
One'ssilenceisnot “yes’. A parallel debate has surrounded the mens rea requirements that apply
in rape cases. Although the traditional definition of rape was silent on the question of mens rea,
the issue came to the fore in the House of Lords' 1975 ruling in Director of Public Prosecutions
v. Morgan 22

Further, in the case reported by San Diego Union Tribune, a Canadian tourist Nelson Drake
was charged with rape by intoxication in Califronia. Rape is defined as non- consensual sexual
intercourse that is committed by physical force, threat of injury, or other duress. That means any
non-consensual sex qualifies to be rape. Non-consensual means there wasn't consent- in other
words that the victim did not say “yes’. Someone who is drunk or otherwise intoxicated often
can't say “no” even if she doesn't want to have sex. If the victim can’'t consent, the person who
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forced intercourse can be charged with rape. Rape by intoxication refers to a circumstance in
which the victim was under the influence.=

Moreover, the question ariseisif there can be Reckless Rape? Accidental Rape? Negligent Rape?
And can there be attempt to rape in those rape cases? Criminal jurisprudence states that there
is no attempt in recklessness, accidental and negligent act as person committing very act is not
intended to achieve that consequence. In Rv. Khan 1990, appeals raise the short but important
point of whether the offence of attempted rape is committed when the defendant is reckless as to
the women'’s consent to sexual intercourse. The appellant submits that no such offence is known
to law.24 The only difference between rape and attempt to rape is that in rape there is sexual
intercourse whereasin attempted rape it does not. The intent of the defendant is precisely the same
in rape and in attempted rape and the mens reaisidentical, namely an intention to have intercourse
plus a knowledge of or recklessness as to the woman's absence of consent. No question of
attempting to achieve reckless state of mind arises; the attempt relates to the physical activity; the
mental state of the defendant is the same. A man does not recklessly have sexual intercourse, nor
does he recklesdly attempt it. Recklessnessin rape and attempted rape arises not in relation to the
physical act of the accused but only in his state of mind when engaged in the activity of having or
attempting to have sexual intercourse.=

In the same way, talk on “negligent rape” is also abundant. As per law, sexual intercourse should
be based on the idea of mutual and voluntary consent between two adults; and in fact, such rules
are accepted and followed by far the most. When a person has unreasonable belief of consent of
another party then they often raise “negligent rape” or “recklessrape” and seek defense or lesser
punishment. In judicial practice such defenses are often acknowledged if the belief is reasonable
by somegeneral standard, even when this standard does not pertain to the rules currently governing
the practice of intercourse in Denmark. As a result, it has often been argued that the notion of
negligent rape should be introduced into the Danish pena code.*® Calls for “negligent rape”
reflect avalid frustration with the criminal justice system’ sinability to support survivors of sexual
violence. However, treating some forms of rape as less serious than others would be aleap in the
wrong direction.2

As per the sec. 219 of Muluki Criminal Code 2074, rapeis prohibited. This provision also focuses
on the“free consent” of thewoman. If consent is derived from any form of coercion, force, threat,
undue influence, misrepresentation then it is not consent. Hence, Nepali law is more focused on
the consent of woman to have sexual relationship. Further, Nepali law does not address reckless
or negligent rape. Neither has it clearly stated about intentional rape. It mentions only about the
perpetrator having sexual relation without consent of the victim. If it iswithout reasonable ground
to prove free consent then it is rape.
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6. Conclusion

Rape is devastating. Women who have been raped may experience anxiety disorders, depression,
somatic disorders, sexua dysfunction, obsessive compulsive disorders, addictions, loss of self-
esteem, financial problems, and many of the symptoms of posttraumatic stress disorder, and they
do so to a greater extent than the victims of other violent crimes.58

One of the most controversia topics in the study of rape over the past two decades has been the idea
that some form of sexud disorder might underlie men's propensity to rgpe® To some, the idea is
disturbing because it excuses rapists by alowing that their reprehensible conduct is due to a disorder,
beyond their control. The very idea of rape asasexua act is often viewed as anathema. Indeed, many
commentators have specul ated that rapeissimply an act of mal e aggression against women anonsexual
act whose function isto keep women, in general, subjugated to men, in general.

Rape laws comewith new notion if it could be intentional, reckless, or negligent?Various scholars
and judicial interpretation tend to discuss about “ unreasonable beliefs of consent,” “mistake of
fact” and claim them to be defense from intentional rape and claim for lesser punishment. Can
rape be committed without intention or not? Can it be committed recklessly or negligently? Issue
was a so raised on the “rape in the state of intoxication.” Various discourses have been done and
discussed. Butit can be noted that “rapeisrape.” Rapeis crime under relative liability, thus mens
reaand actus rues both are supposed to be proven. Mens reais further divided into intention,
recklessness, and negligence. Here, this article tends to focus on the intentional rape and raise
guestion if there are possibilities of reckless or negligent rape. Researcher tends to state that
though Mens reaof crime are different but rape is committed with intent. Belief on the consent
may vary but rape is crime committed intentionally.
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Anti-Witchcraft Act as Tools for Social
Transformation

= Shilpa Shrestha*

Abstract

Law is a body of regulations that a nation or society accepts as a means of enforcing order and bringing
about change as necessary for the welfare of the nation or society. Nepal is guided by the superstitious belief
of witchcraft. The Witchcraft Act is one measure to bring reform in society. This act is crucial because it
protects the vulnerable individuals in society and their fundamental rights while still being victim-friendly
and more progressive. The primary focus of this paper is the role of legislation in bringing about social
transformation. The information for this paper was gathered through sources such the newspaper, the
internet, books, and reports. Furthermore, the paper solely focused on witchcraft while giving a broad

review of legal provisions that have impacted and made a difference.

Introduction

In Nepal, many people are guided by the superstitious belief of witchcraft. Witcheraft isaform of domestic
abuse in the family and society where women are mostly the victim. As it took place within the family, it
is sometimes referred to as domestic violence. It is the violence against both men and women which is a
prominent form of human right violation in the country.

Nepal has patriarchal societal structure where women are being oppressed and treated as sub-ordinate.!
Witcheraft has caused a lot of issues for many individuals and most of them are from the weaker and
disadvantaged sections of society who are in a deprived state on a social and economic level. Witchcraft is
practiced by people of several races, religions, and social backgrounds.?

It is a significant issue and a common cause of harm to people's bodily, emotional, and psychological
health. The victim's basic rights and right to human dignity are being infringed. Nepal as a democratic
country with demacratic laws and constitution has ratified several laws including UDHR, CEDAW, and
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VAW and has obligation to carry out, uphold and safeguards its commitment. In order to achieve it, Nepal
has made efforts to several rights through constitution and laws. Nepal passed effective and separate law
i.e. Witchcraft Offence and Punishment Act 2072 to address the problem of individuals being accused of
practicing witchcraft.

Law as a means of Social Change

Law can be considered as one of the most powerful means of bringing about social change in a society.
Changes that are noticed throughout time are referred to as changes, while changes in the structure and
operation of society are referred to as social changes. Thelegal system provides aframework for regulating
and enforcing behavior, and as such, it can be used to promote social change by addressing issues that are
of concern to the society. One way in which law can promote change in society is through the enactment of
legislation that seeks to address social problems. For instance, legislation can be made to protect minorities,
women, and other underprivileged groups against exploitation, violence, and discrimination. Like, laws
were established to abolish the Sati system. Similarly, laws can be passed to promote environmental
protection and sustainable development.

The legal system can bring change in society through the interpretation of existing laws and regulations.
Likewise, judicial decisions can establish new legal principles and precedents that promote socia justice
and equality which aid in societal transformation. For example, court rulings that invalidate discriminatory
laws or practices can help to eliminate social inequality and promote a more inclusive society. On the other
hand, law deals with situations that modify the law or set a precedent in society directly or indirectly.

Addition to this, it serves as ameans of social change by providing a mechanism for individual s and groups
to seek redressfor grievances. Thelegal system provides a platform for individuals and groupsto challenge
unjust laws, policies, and practices through litigation, lobbying, or other forms of advocacy. Last but not
least, by shaping public opinion and influencing social norms, legislation can serve asatool for progressive
transformation. In order to advance societal goals like equality, justice, and fairness, legal standards can
have an impact on social norms and conduct.

Definition of ‘Witch’ and ‘Witchcraft’

The meaning and interpretation of these terms can vary widely depending on context and perspective. The
term 'witch' historically referred to a person, usually a woman, who was believed to have supernatural
powers and was able to use magical power to harm others or cause misfortune. The accusation of witchcraft
was often associated with beliefs in evil spirits, demons, and supernatural powers. Similarly, witchcraft
refersto the practice of black magical or mystical power, often associated with the use of spells, charms, and
other rituals. Witchcraft is connected with dark and evil practices in certain cultures, and individuals who
are suspected of practicing it may face persecution or punishment, while in other culturesit is considered
as a beneficial power that may be used for healing and other good causes. According to Nepali Brihat
Sabdakosh, ‘witch’ means women thought to have wicked or evil magic power” and “witchcraft is the
practice of magic, especially black magic.®

3 Nepali BrihatSabdakosh, Nepal PragyaPratisthan,2072, p.928
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Witchcraft in Nepali Society

In Nepal, 60 to 70 percent of women experience abuse.* Thereis a significant impact of traditional custom
and practices on their socid life such as blaming witchcraft and treating people inhumanly and cruelly.
Several individuals who are weaker and poorer in society are accused of being witches and are subjected to
harsh punishment such as juttako mala lagaidine, galibeijatigarne, malmutrakhuwaune, damne, pitne, €tc.
Those accused of practicing witchcraft in Nepali communitiesfrequently end themselves dead or cast out of
society. The victims are injured physically, emotionally and psychologically which violates the individual
rights.

Here are afew examples of news stories we hear:

e A neighbor accused an 86-year-old man of practicing witchcraft and had him burned aive.®
e  Themother-in-law and daughter-in-law of the family were assaulted for alegedly engaging in witchcraft. 6
e  Rupandehi women continue to face abuse on witchcraft charges, with local unit officials' complicity.’

Nepali society has been traditionally based on patriarchal norms and values, which have led to the
subordination and oppression of women. Witchcraft accusations and practices are just one of the many
manifestations of this systemic gender inequality, which has caused immense harm and suffering to
countless women and girls. The problem of witchcraft accusations in Nepal is deeply rooted in social and
cultural beliefs, such as superstitions, myths, and traditional practices, which perpetuate gender stereotypes
and discrimination. Women who are vulnerable due to their socioeconomic status, marital status, or other
factors are often targeted as witches and subjected to physical, emotional, and psychological abuse.

According to statisticsreleased by the Nepal Police, 61 incidents of witchcraft allegationsand accompanying
torture were reported nationwide in the fiscal year 2020-21, rising from 34 in the prior year—an increase
of 79.41%. At this time, there were 80 violent perpetrators connected to witchcraft charges. They were all
reportedly arrested for legal action, according to officials. However, more needs to be done to address the
root causes of this harmful practice and to provide support and protection for the victims. The majority of
victims are women, most of who come from low-income families. Normally, when neighbors or family
members pass away or become ill for whatever reason, defenseless women, single women, and women
with disabilities are blamed of being witches. The abusers include family members, neighbors, and witch
doctors, according to the Nepal Police. According to statistics, the destructive societal practice has been
growing alarmingly. Witchcraft accusations are an example of abuse against women and when someones
are suspected of practicing witchcraft, they are frequently subjected to physical and emotional abuse.

Laws regarding the offence of Witchcraft
The practice of witchcraft has been prevalent in Nepali society for along time, and it has caused immense

4 Report Study on Violence due to Witchcraft Allegation and Sexual Violence', Human rights and socia justice, INSEC, Available at
www.inseconline.org.npaccessed on February 24, 2023.

5 The Kathmandu Post, " 86-years-old man burnt alive over Witchcraft Charge”, Published on Feb10, 2016.

6 The Himalayan Times,” Women thrashed on the charge of Witchcraft”, Published on July 27, 2019.

7 AmritaAnamol, Rupandehi’slocal unit officials appear to be abetting witchcraft, ClJ, Nepal, 2021, available at https://cijnepal .org.

np/witchcraft/ accessed on Feb 23, 2023.
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harm and suffering to many people, particularly women. The fear of social stigma and violence has often
prevented victims of witchcraft accusations from speaking out or seeking help. Regarding the devel opment
of laws related to witchcraft in Nepal, it is worth noting that the legal recognition of witchcraft as a crime
has along history.

In Shah Dynasty, during the period of Ram Shah, he recognized witchcraft in hiszhiti number 18 of 26 thitis
which were a set of legal codes and regulations. It is a progressive legal framework that seeks to address
the issue of witchcraft accusationsin Nepal.

Constitution of Nepal 2072

In Part three of Constitution of Nepal under Fundamental Rights and Duties, it guarantees the right to have
dignified life as fundamental right.® It also emphasizes on the right of liberty and freedom of expression.’°
Moreover, it upholds the right to equality and prohibits any kind of discrimination.! In Article 22, it has
guaranteed right against torture and provides the provision of punishment for offenders.? Rights against
exploitation are guaranteed as fundamental rights in Article 29.2% In article 38 Sub-Article 3, states that
no women shall be subjected to torture on any basis that is religious, social, etc.* Therefore, blaming and
accusing women of witcheraft, and subjecting them to any form of torture or violence based on allegations
of witchcraft isaviolation of their fundamental rights and is punishable under the law in Nepal.

Witchcraft Offence and Punishment Act 2072

As per the provisions of the law, Chapter 3 deals with the offense of witchcraft and states that anyone who
becomes aware of the commission of any offense related to witchcraft must report it to the police. Section 7
dealswith arrest and investigation, and permits the arrest of an accused person without awarrant if thereis
reasonable suspicion that they have committed awitchcraft-related offense. Section 10 providesfor interim
protection for the victim, and provisioned that the victim living there should be provided with food, shelter,
and respectful treatment.

Chapter 4 of the act dealswith punishment, and states that anyone who accuses another person of witchcraft

26 Thitis of Ram Shah: Witch does not exist if anyone blames any man/woman, he/she should proveit.
Article 16 Right to live with dignity: (1) Every person shall have the right to live with dignity.

10 Article 17 Right to freedom: (1) No person shall be deprived of his or her personal liberty except in accordance with law.
(2) Every citizen shall have freedom of expression.

11 Article 18 Right to equality: (1) All citizens shall be equal before law. No person shall be denied the equal protection of law.
(3) The State shall not discriminate citizens on grounds of origin, religion, race, caste, tribe, sex, economic condition, language,
region, ideology or on similar other grounds.

12 Article 22 Right against torture: (1) No person who is arrested or detained shall be subjected to physical or mental torture or to
cruel, inhuman or degrading treatment.

(2) Any act mentioned in clause (1) shall be punishable by law, and any person who isthe victim of such treatment shall have the
right to obtain compensation in accordance with law.

13 Article 29 Rights against exploitation: (2) No person shall be exploited in any manner on the grounds of religion, custom,
tradition, practice or on any other grounds.

14 Article 38(3): No woman shall be subjected to physical, mental, sexual, psychological or other form of violence or exploitation
on grounds of religion, social, cultural tradition, practice or on any other grounds. Such act shall bePunishable by law, and the
victim shall have the right to obtain compensation in accordance with law.
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must prove their allegation and if fails to prove then may be liable to pay compensation to the accused
within 3 months. If any person commits an offence related to the accusation of witchcraft as stated in
Section 3 of the act will faces up to 8 years imprisonment and fine up to 75000 depending on the amount
of the offence.

Finally, Chapter 5, Section 15 of the law provides for an awareness program to educate the general public
about the provisions and punishments related to witchcraft offenses.

Theenactment of the Witchcraft Offence and Punishment Act, 2072 isapositive step towards addressing this
issue and protecting the human rights of women. Thislaw criminalizes witchcraft accusations and practices
and provides for severe punishment for those who engage in them. However, the effective implementation
of this law remains a challenge due to the prevailing social and cultura attitudes towards witchcraft and
gender roles. To eliminate the problem of witchcraft accusations and promote gender equality in Nepal,
thereis aneed for concerted efforts from all sectors of society, including government, civil society, media,
and community-based organizations. These efforts should focus on raising awareness about the harmful
effects of witchcraft accusations, promoting education and empowerment of women, and changing social
norms and beliefs that perpetuate gender inequality and discrimination.

The National Criminal Code Act, 2074

The accusations of witchcraft can lead to serious human rights violations, including violence,
discrimination, and social exclusion. The act mandates severe penalty for individuals responsible for the
cruel treatment of men or women who are convicted of practicing witchcraft. According to Section 168
of the act, the perpetrator is sentenced to a maximum five-year term of imprisonment and a fine of Rs
50,000. If a government employee engages in such behavior, they will aso face an extra three months
in jail in addition to the penalties outlined in this statute. The government would make the appropriate
preparations to offer assistance to the victim through the Gender-based Violence Prevention Fund if the
offender failsto compensate the victim due to the victim's low financial situation. The act provision against
inhuman treatment of individuals accused of practicing witchcraft is a positive step towards protecting the
human rights of individualsin society. However, it isimportant to ensure that the provision isimplemented
effectively and that victims of witchcraft accusations have access to justice and support.

Analysis and Conclusion

Nepal's society is firmly established in traditional values, the caste system, illiteracy, male dominance,
religious convictions, and the economic dependence of women on males, which leads to VAW including
assaults on the grounds of witchcraft. Witchcraft is recognized as a Pratha in our culture, and as a resullt,
women have been subjected to humiliation and abuse on all fronts physical, psychological, social, etc. It not
only directly endangers the health of women, but it also has an impact on other areas.

The laws for the prohibition of witchcraft have been created by various Kings throughout history. For
example, Ram Shah in his 26 Thitis stipulates that if someone is accused of being a witch, they must
provide evidence of that accusation; if they are unable to do so, they should be banished. Thisindicates that
the legidation passed at the time forbade witchcraft, and Chandra Shumsher also made an attempt to do so.
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Nonetheless, despite these laws and efforts, witchcraft continues to be a substantial source of exploitation
of women including weaker and poor section of the society in Nepali culture to this day.

The law governing witchcraft was passed in 2072 which provide lega recourse for women who have
experienced physical or mental harm as a consequence of witchcraft accusations and related cultural and
superstitious practices. However, many are still unaware of the rules that specify the punishment and
imprisonment owing to which a socia evil like witchcraft is considered a crimina conduct. Also, the
implementation of this law has been controversial, with concerns raised about its potential for misuse
and its impact on marginalized communities, particularly women and ethnic minorities who may be more
vulnerable to witchcraft accusations. The law has also been criticized for failing to address the underlying
socio-economic factors that contribute to the prevalence of witchcraft accusations in Nepal. Despite the
fact that witchcraft can be controlled, some still practice it because they don't understand the law, and many
of them suffer from abusive behavior, frequently from their neighbors and family members. Thus, it is
important to inform everyone about the publishing of the legidation.

Furthermore, the lack of effective laws, poor implementation of existing laws, and the unaccountability
of government authorities are all contributing factors to the occurrence of abuse related to witchcraft and
violence against women and other marginalized sections of society. Addressing these issues requires a
multi-faceted approach that includeslegal reform, improved implementation of existing laws, and increased
accountability for those in positions of power. Additionally, education and awareness-raising efforts can
help to change attitudes towards women and other marginalized groups and reduce the prevalence of abuse.

Laws play acrucia rolein bringing about social change, but it is also important that every citizen is aware
of the lawsthat exist and their provisions. In regard to laws related to witchcraft, the proper implementation
that focuses on abolishing the practice and protecting individuals from false accusations and violence is
more important. The implementation of such laws sends a strong message that witchcraft accusations and
violence are not acceptable and is punished by law. Last but not least, initiatives to educate the public and
raise awareness can help eradicate myths and false notions about witchcraft and encourage tolerance and
understanding.
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Elderly Abuses and Challenges of the Day

= Prof. Prem Sharma, PhD*

Senior citizens are the treasure of the country but few of them are found almost discrete or discarded at the
age of 60s. The retired age of the employee is mostly 60 years in practice across the globe; however, the
life expectancy is growing beyond that. Therefore, the state has to rethink the retirement age in variance to
the nature of job and capacity of the ageing people. Today the world has been much affected by the science
and information technology (IT). It has both positive and negative impacts in the life of human being.
Senior citizens claim or have grievances that they can contribute alot to the state and society with their long
empirical ideas and experiences in different capacity and areas. On the other side, the young generation
feels burdeneous of ageing people to ook after them and like to stay single family life without discharging
the responsibility and accountability to their parents forgetting the path is same in the social phenomena.
Both elderly and their subsequent successors need to rethink a permanent resol ution to manage the growing
irresponsibility into a permanent solution. It is not to attribute any one of elderly abuses rather respect each
other then enjoy each other's company.

Elderly Abuses

Although thereis no unanimous connotation of elderly abuses, the International Network for the Prevention
of Elder Abuse, Inc. (INPEA) and World Health Organization (WHO) defines as "a single or repeated act
or lack of appropriate action occurring within any relationship where there is an expectation of trust which
cause harm or distress to an older person.” It is an act of negligence of the family and society on senior
person of the establishment. Negative feelings of them prevail as useless or no service person rather a
burden of family and society. Some argue elderly abuse is an intentions act, or failure to act that causes
or creates arisk of harm to an elderly. In oriental society there are lots of self felt ageing phobia post 50s
(years). Nepal government acknowledges elderly people at 60s. The elderly abuses are started when retired
employees sit at home and begins to recall his’lher memories and repetitions without innovation or new
experiences. Here comes the role of abusers, the elderly and the family plus society. The elderly should be
careful oneself, own limitations and be friendly with his/her family and society. The other oneisimperative
to be accountable to notion and desires or intentions of the elderly of the home. Both cannot be attributed
or vice-versain the family/the society. Be ideal and kind asideal human being.

* Executive Member, National Senior citizens Federation
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What do abuses harm/hurt?

Elderly feels physical abuses, emotional sometimes sexual, financial possession or material exploitation,
neglected, abandonment and self neglect. These are the fundamentals or types of elderly abuses. The best
measureto avoid such abusesis compromise, tolerance and harmony in between and among the stakehol ders
of the family, community, society and local government. The Constitution of Nepal 2072 BS has stipulated
as fundamental rights of senior citizens in its article 41 and enacted act (2063) along its law (2065) that
have provided some social security measures such as ageing allowance, health services and transportation
facilities. The amendment of senior citizens act 2022 (2079 BS Bhadra) has brought very optimistic raysto
mitigate some anomalies and discrepanciesin the issues of elderly people. However, the enforcement status
of the act and laws are found very weak in the past.

What consequences of elderly abuse do take place in a person and society?

A study carried out by gerontologist HN Chalise reveals adozen cases or resultswith the elderly ones. They
may fall in depression, anxiety, injury, pain, falls, suicidal thought, post traumatic stress, low quality of
life (QOL), psychological problems, nursing home, hospitalization, 300 percent highest risk of death, etc.
(2017; 3:024). It means elderly abuseisinjustice. It hurts the respected senior of afamily and a good social
contributor. Modernization and the intervention of information technology have intensified the elderly
suffer across the globe. The degree of case of prevalence of elderly abuse varies continent to countries,
location and ethnic/caste groups. WHO reports globally one in six (15.7 percent) elderly suffer (2018). It
is higher in devel oping countries compared to less than 10 percent elderly abuses in western countries. The
prevalence of Nepal is about 14 percent compared to global (15.7 percent) status. Youth out-migration and
nuclear family system have additional impact in Nepali society. Studiesrevealsthat more vulnerable elderly
abuses are weaker section of the society. Mostly women, higher aged, illiterate, widow/widower, having no
income or lower income, health problem and habit of a cohol and tobacco consumption are of higher risk of
abuses. These sections of the people need proper treatment with high level of awareness program.

Nowadays, some indigenous or civil societies are found involved in mitigating or soothing out the elderly
abusesat Briddhaashramsand day-care centers. Theroleof local governments (Palikas) isimperativeto settle
this problem at ward level. The judicial committee (Nyaik Samiti) has to come up with condusive solution
to manage the elderly abuses. To minimize the abuses, the constitution of Nepal 2015 has provisioned
the rights of senior citizens in the article 41. The state provides socia security alowance Rs. 4000 per
month. The senior citizens act-2063 provisions different facilities such as health services and insurance and
transportation discounts. Things are moving to the right direction. The local governments have introduced
varieties of incentives and prizes to the family and individuals who look after and treat the best for elderly.
The World Elder Abuse Awareness Day is being celebrated for building strong support for elderly in every
June 15. However, thereis alack of effective criminal penalties system for the abusers. In spite of that the
oriental social culture pressures the abusers. The senior citizens are regarded obedient, respected and wise
peoplein thefamily and the society. Five elderly wise, respected senior persons used to be thelocal Panchas
who used to settle local, family disputes and manage local development activities as Panchali or Panchayat
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R in the local governance. With the growing westernization and youth out-migration, Nepali society is
caught into elder abuses. The stakeholders, basically family, society and the statei.e., thelocal government
can play vital role to minimize the risk of elderly abuses. Under the provision of fundamental rights article
41 of the constitution, the local government can enact basic law and regulation and penalize the abusers/
criminals. The enforcement of acts, rules and regulations hasto put in effect. The family members are more
responsible to manage the causes of elder abuses. Currently, a bill of such issue has been passed by the
parliament.

Studies have identified that in almost 60 percent of elder abuse and neglect incidents, the perpetrator is
family members. Among them, two third of perpetrators are adult children and spouses and 9 out of 10 elder
abusers are relatives. The case mostly happens at home (Chalise 2022).

The concern stakeholders of senior citizens world have upper hands to manage the elderly abuse. Plus, the
elder himself/herself hasto figure out hig/her responsibility and the rest life strategy how to spend a descent
life. The family is responsible to learn not to repeat the same fate case in days ahead. Respect the elder
means respects oneself. Prevalence of elder abuses must be manages internally i.e., within the family and
locally i.e., within the ward level. Therefore, the role of stakeholders hasto bring social awareness, social
mobilization, enhance capacity building, bring economic improvement, encourage social participation, the
family has to keep health and nutrition with basic facilities and services and participate senior person and
civil society in decision making and the state has to benefit or use the long empirical experiences from the
elderly communities.

By and large, elder persons are treasure of experience and knowledge. The community and the state have
to use them properly. Disregard or disrespect means abuse of ethical education. The young generation
can benefit a lot from them. A prosperous society and state have high morality and civilized culture that
come from family civilization, community progress and prosperity of the nation. Though there are lots
of challenges against the abuse of senior citizens, the solution should start from the family or relatives,
community and local level governance. The elder abuse problem is local, so its solution should be sought
locally. How far a person or family is civilized or not, can be measured from the good treatment of senior
citizens. To be respected oneself, one should respect the elderly of the society.

Q00
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Gender and Disability: the Voice of Inclusion in
Existing Policies of Nepal

= Neera Adhikari*

Background

According to the Population Census 2021; 6,54,782 (2.2 percent) people are living with disabilities in
Nepal. Among them 54.2 percent are the males and 45.8 percent are the females with disabilities. The first
international disability report of the World Health Organization (WHO)/World Bank (2010) has shown that
15 percent of world population has some form of disability. Therefore, share of disability showing lessthan
10 percent in the developing country like Nepal is less convincing. The WHO report has shown that there
is higher number of women with disabilities compared to the men with disabilities. The world report has
further mentioned “ The prevalence of male disability worldwide is 12 percent whereas the prevalence of
female disability is 19.2 percent” (Kamga, 2019 referring to WHO). This figure has proven that women
represent more than the half of the global population of disabled people. But in Nepal, the rea data has
shown less representation of women with disabilities. It might be the carelessness of parents on reporting
asthey don’t want to count their daughters with disabilities as children.

The disability is defined and categorized in different ways. Some are interpreted as welfare or medical
model and some are explained as socia or rights-based approach. Many people have been taken disability
as human phenomenon, and put their view as disability is deficiency of organs or parts of human body. But
in later days, disability has been discussed as the social phenomenon. It is difficult to claim that disability
has been occurred due to biological deficiency only because the barriers are everywhere due to socio-
cultural construction. The modern definition of disability has becomeinto practice after adopting the United
Nations' Convention on the Rights of Personswith Disahilities (UNCRPD). This convention also opensthe
door for many governments in the world to work for promoting rights of persons with disabilities. It has
defined disability as “Persons with disabilities include those who have long term physical, intellectua or
sensory impairmentsin interaction with various barriers may hinder their full and effective participationsin
society on an equal basiswith others, (UNCRPD, 2006: p. 5). After adopting this convention in Nepal, the
state has al so reformul ated the disability rights, actsand other policiesin linewith UNCRPD. In accordance
with the act on the rights of persons with disabilities (ARPD), disability has been categorized into four
groups in terms of its severity i.e., profound disability, severe disability, moderate disability and mild

* Under-secretary, Department of Women and Children
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disability. Again, the same act has classified disability into ten categories as physical disability, disability
related to vision, disability related to hearing, deaf-blind, disability related to voice and speech, mental or
psychosocial disability, intellectual disability, disability associated with hemophilia, disability related to
autism and multiple disabilities. (ARPD, 2017 p.32). Thus, the definition of disabilitiesin Nepal is based
on functional limitation.

On the other hand, gender is a contextual term which is determined by the society. Gender refers to the
economic, social, political, and cultural attributes and opportunities associated with being women and
men. Gender is not natural thing; it is the assigned role by the society based on the male and female sex
and sexuality. “Gender constructs emerge from and are enacted in the interactions of daily life. Gender
constructs vary across cultures and historical time. In every culture, however; gender is embedded in
ideology and related to disadvantage, stratification, and hierarchy” (Thompsons, 1992). By this definition,
it has clarified that gender also created hierarchy that excludes women rather than male due to patriarchal
social system. When gender and disability belong to an individual, the degree of vulnerability has been
doubled. The evidence has shown that women with disabilities have got less opportunities in education,
health care, employment and social and political participation. They are compelled to live under sheer
vulnerable conditions without access to basic facilities and benefits. Therefore, in this article, the issue of
inclusion has been critically analyzed on the basis of gender and disability in existing policies of Nepal.

Problem Analysis Based on Secondary Source

Research in many countries has established the fact that women/girls with disabilities face additional
disadvantages compared to men and boys with disabilities in all social arenas. in securing independent
living, in employment, education, healthcare, social care, housing, transport, land-ownership, access to
cultural domains, and so on. Indeed, the forms and impacts of disablities are invariably refracted in some
way through the prism of the gendered locations and gender relations that pertain in spatial and cultural
settings (Thompson, 2005). It is obvious that the cultural and social factors have also influenced women
with disabilities as other able-bodied women. They have to be brought up in the same settings. Despite
special programmes and policies have been launched and adopted to make them equal citizens as other
able-bodied women as well as the males with disabilities. All the governments in the world have been
practicing wholesome policies only, not specia policies targeting to the gender. The necessity of special
attention towards gender is supportive tool to the women/girls with disabilitiesto lead adignified lifeasa
citizen.

“While male with disabilities may still enjoy some forms of relative freedom despite being disabled, female
with disabilities is treated very differently, which may go even as far as imprisonment in the home, (being
locked in a single room, without any visitors) beyond the immediate family” (Asthana, 1997, p.54). Such
types of news have been broadcasted frequently in Nepal by capturing the photos of girls’'women with
intellectual disability and personswith psychosocial disabilities. At a moment, some human rights activists
or disability campaigners go there and rescue them. But there are no laws to punish the parents nor there
is special programme for rehabilitating them. It has been recognized that disability is part of a cultural
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matrix influenced by gender, as well as by other socio-political and economic factors. As paragraph 64 of
the Report of the UN Special Rapporteur on Violence against Women (2015) points out: “generally, social
and cultural constructions of women'’ sroles and status perpetuate stereotypes that disadvantage women and
preclude the enjoyment of all their human rights, including theright to alife free of violence.” Such factors
will include ability or disability. By this statement, it hasto be understood that women with disabilities have
been facing violence whether physical or mental all over the world. One of the surveys done by Action Aid
in 2007, has shown that 80 percent of women with disabilities have been suffering of mental violence in
Nepal aswell.

In Nepal, persons with disabilities are not included equally in the society in comparison with other citizens.
The state has envisioned to build equitable and inclusive society. But very few of them have access to
education, health care, economic opportunities, and social and political participation. Such a deprivation
has definitely increased their dependability. According to the findings of New Era, "Most of disabled
persons have no education (68 percent) as compared to the general population where 4.8 percent have no
education. Theliteracy rateis considerably lower for females than males with 77.7 percent for females and
59.6 percent of males. The participation of disabled persons in skill training is also negligible” (Panthi,
2004 np). In this way, the participation of women with disabilities in every sector seems lower than men
with disabilities. It has created barrier to lead descent life as other citizens for women with disabilities.
Similarly, some of the parents don’t want to allow their daughters with disability to go outside the home due
to security reason. Some of them want to shift their responsibility to the state authority. One of the parents
of the girl-child said that oneisforced to raise them asthereis no place to throw them (Adhikari, 2010, p.14
referring to New Era 2001). In thisway, the society treats persons with disabilities as incapable person and
discriminates them to participatein social function. Thus, women with disabilities are more stigmatized and
suppressed than their male counterparts. Such negligence and discrimination are to be higher in the context
of women with disabilities rather than men with disabilities because of the patriarchal society.

The Voice of Inclusion in the Existing PoliciesBased on Gender and Disability

Nepa has become the state party of CEDAW since 1991 and UNCRPD since 2010 which has given
compul sory mandatesto the Government to work for ensuring therights of personswith disabilitiesincluding
women with disabilities. UNCRPD has urged the state to introduce special programmes and policies for
the empowerment and the full inclusion of women with disabilities because they are double discriminated
section of the society. Similarly, Nepal’s constitution envisoned prosperous in safeguarding the rights of
persons with disabilities although it hasn’t given separate place for addressing the issue of persons with
disabilities. The constitution has incorporated many provisions for the inclusion of personswith disabilities
within fundamental rights such as: rights to equality (Article 18), rights relating to education (article 31),
rights to social justice (article 42) and rights to social security (article 43). The article of social justice
has provisioned in sub article 3, “The citizens with disabilities shall have the right to live with dignity
and honour, with the identity of their diversity and have equal access to public services and facilities.” In
addition, the constitution has made the provision for proportional representation of personswith disabilities
in politics as well. But the rights-holders have always raised the questions on policies because they have

Rz AATHIHIT



been experiencing discrimination in the society in the absence of effective implementation of existing
policies.

Following the constitution and commitment on CEDAW and UNCRPD, the act relating to the rights of
persons with disabilities (ARPD), 2017 has included a section of “Rights against discrimination” with a
statement that “No person with disability shall be subject to discrimination on the basis of disability or
be deprived of personal liberty” (ARPD, 2017). It has also provisoned specia section for women with
disabilities because women with disabilities have been double discriminated due to patriarchal practices
in the Nepali society. In that special section, it is mentioned that their knowledge, skill and capacity shall
be maximum utilized. It means that the state has created opportunities for the women of the marginalized
group under sheer discrimination. Similarly, its sub-section has the provision of ensuring the reproductive
rights of women with disabilities. Such provisionsin special act are directed to fairly include them in the
mainstream of Nepali society. However, stereotype thoughts, including social norms and beliefs could not
create space for the inclusion of persons with disabilities. Furtherance, it seems challenging to remove
attitude and structural barriers that exists since centuries.

The social inclusion is a crucial factor that creates environment for any personsto live in the society with
dignity. While reviewing a few acts related to social inclusion, it seems that those policies have created
systemic and structural barriersto include women/girls with disabilitiesin the society. The Civil code, 2017
has included the non-discriminatory policy in the matter of marriage of personswith disabilities. In fact, the
new provision of the Civil Act has incorporated the clause for the persons with disabilities which has also
helped to remove the taboos over them. The taboos with them are not capable to get married and give birth
to the children and raring and caring of them that was also legalized by the state legal action. To support
those taboos, the Civil Code, 1964 had mentioned that the spouse would get permission for the second
marriage, if their spouses were found with different types of disabilities. On the basis of that provision, the
patriarchal thoughts have also germinated to exclude the rights of women with disabilities directly rather
than the men with disabilities. However, the above clause would be applicable to both men and women
with disabilities but it has been realized that the clause has predominately influenced the marital status of
women with disabilities rather than their male counterparts. According to the survey study on the status of
blind girls and women in Nepal in 2000, "of the 300 blind girls and women surveyed, more than one-third
respondents (64 percent) were not found married (Adhikari, 2005, np). From this study it has revealed that
the persons with disabilities are mostly excluded citizensin our society. Neither state nor civil society has
taken initiation to include them in socia spheres.

People with disabilities have less access to education and skill development and are more often prevented
from participating in economic life. They face discrimination while seeking employment or skill
enhancement activities. (Neupane, 2016). In the absence of education and employment opportunities,
people with disabilities are compelling to live as shadow citizen. With the establishment of Lok Tantrain
Nepal, the government has introduced the positive discrimination policy by the amendment of civil service
act, 2049 that has reserved 5 percent quotain recruitment for persons with disabilities. This provision has
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opened the door to enter into civil service job for all persons with disabilities. But women with disabilities
who are more marginalized compared to men with disabilities do not benefit from this policy as equal to
others. In addition to this, affirmative policy has aso been utilized by those who have mild disabilities only
which has been proven by the current presence of them in the civil service. Similarly, the state has made
the policy to promote vocational skills and entrepreneurship of al citizens. While reviewing the provision
in ARPD, section 24 has a provision to provide vocational training to persons with disabilities in order to
enhance their occupational skill and capacity. Alongside, the regulation of persons with disabilities has
stated that government would make an adequate environment of exploring potential knowledge, skill and
capacity of persons with disabilities and also emphasize on to tie up them with labour market (RRPD,
2021). Before adopting those disability specific policies, the national employment policy has introduced
in 2014 aiming to generate employment environment in various sectors to promote the employment rights
of al Nepali citizens. However, it has given much emphasis on what market needs rather than making it
inclusive to women and girls with disabilities. Nowadays, the federal, provincial and local governments
have aimed to generate employment at any cost within the nation to engage youths and others in national
development. Even those policies do not incorporate inclusive agendas for ensuring the employment of all
kinds of persons with disabilities. For example, Nepal Rastra Bank (NRB) has a policy provision on credit
and facilities arrangements that excludes women and girls with disabilities from opportunities of obtaining
loan services from financial institutions because the provision requires specified group of people with
reliable source of income (Gurung, 2022). But this provision does not seem applicable to them because
they are deprived of such opportunity or they are not affiliated or not have access on such group. In this
way, they are excluded in accessing on financia facilities available in the country. Another significant
reason of embarrassing of persons with visual impairment is that they do not have easy access on banking
system. Structurally and systematically they are not ableto easily open their bank account and also not able
to use ATM (Automated Teller Machine). Most of the banks use to ask them for the guardianship to open
account or withdraw the money through banking system. Thus, thefinancial inclusion needsto be improved
to include persons with disabilities and also needs to introduce reasonable accommodation to ensure the
financial accessibility of girls’'women with disabilitiesin all economic activities.
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